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PUBLIC AND PRIVATE DIVIDE:
SOME REFLECTIONS FROM THE PERSPECTIVE
OF ADMINISTRATIVE LAW

Barbara Marchetti

1. Preliminary remarks

It is well known that comparison was a latecomer in administrative
law. The specificity of national experiences and the close relationship
between administrative law and its specific State experience are be-
lieved to have caused a delay in comparative studies, determining the
separateness and, to some extent, the isolation of national administra-
tive laws until the second half of the 20th century'.

Comparison was also made difficult by the non-coincidence of the
areas covered by administrative law in the different legal experiences:
on the one hand, in common law systems, where the existence of ad-
ministrative law was only recognized around the mid-20th century, this
discipline essentially regulated only the relationship between the public
administration and the citizen and the guarantees of the latter with re-
spect to the exercise of power?.

In French administrative law, on the other hand, administrative law
— seen as derogatory law with respect to common law — originally cov-
ered every aspect of administrative action, not only the exercise of au-

!'See G. NAPOLITANO, Introduzione al diritto amministrativo comparato, Bologna,
2020, 17; M. D’ALBERTIL, Diritto amministrativo comparato, Bologna, 2019, p. 9;
B. SORDI, Révolution, Rechtsstaat, and the Rule of Law: Historical Reflections on the
Emergence of Administrative Law in Europe, in S. ROSE-ACKERMAN, P.L. LINDSETH,
Comparative Administrative Law, Cheltenham, 2010, p. 23; R. SCARCIGLIA, Diritto
amministrativo comparato, Torino, 2020, pp. 36 ff.

2 B. MARCHETTL, La provincia del diritto amministrativo, in L’ amministrazione nel-
lassetto costituzionale dei poteri pubblici. Scritti per Vincenzo Cerulli Irelli, Torino,
2021, p. 700.
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thoritative powers and the related guarantees for individuals. Organiza-
tion, justice, contracts, public goods, and liability were all governed by
a special law, intended to reconcile, as stated in the Blanco rul-
ing (1873), the rights of citizens with the general interest of the State’.

The delay in comparative studies did not mean, of course, that there
were no scholars and legal practitioners interested in studying other
legal experiences, like, for instance, Goodnow’s work (1893)* in the
United States and Tocqueville’s® (1840) in France or Brunialti® (1912)
in Italy. However, the analysis of other systems was initially not aimed
at comparing the different national solutions, nor did it aim to identify
convergences and divergences or to propose more efficient and effec-
tive solutions for the belonging system. Rather, it constituted a cultural
operation, which, in some cases, far from promoting contaminations
and transplants between systems, has caused their distance, deliberately
accentuating differences and oppositions.

The first comparative studies focused on the fundamental (and ap-
parently insurmountable) opposition between French and English expe-
riences, considered by Sabino Cassese as the two ideal types of admin-
istrative law’. These systems, examined in synchronous terms, appeared
totally divergent in their starting points and began to show timid signs

3 J.RIVERO, Cours de droit administrative comparé, Paris, 1956-57. M. TAG-
GART (ed.), The Province of Administrative Law, Oxford, 1997; M. FROMONT, 4 Typol-
ogy of Administrative Law in Europe, in S. CASSESE, A. VON BOGDANDY, P.M. Hu-
BER (eds.), Max Plank Handbook in European Public Law, Vol. 1, The Administrative
State, Oxford, 2017, p. 579.

4 F.J. GoobNow, Comparative Administrative Law, Cambridge, 1908.

5> He analyzed both the French and the Anglo-American administrative law systems
and his works influenced legal scholars in UK and in France. See A. TOCQUEVILLE, De
la démocratie en Amérique, 11 (1840), V partie, Paris, 1986, p. 629; S. CASSESE, Toc-
queville e il diritto amministrativo, in Le Carte e la Storia, a 11, 1997, n. 2, p. 7.

% A. BRUNIALTI, /I diritto amministrativo italiano e comparato nella Scienza e nelle
Istituzioni, Torino, vol. I-1I, 1912-1914.

7'S. CASSESE, La costruzione del diritto amministrativo: Francia e Regno Unito, in
ID. (ed.), Trattato di diritto amministrativo, Diritto amministrativo generale, Tomo I,
Milano, 2010, p. 1; S. FLOGAITIS, Administrative Law et droit administratif, Paris,
1986.
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of convergence only from the second half of the 20th century, revealing
real convergences from the 1970s.

Their difference could be seen mainly through the prism of the pub-
lic/private distinction. To explain the English administrative law of the
late 19" century means talking about Dicey and his rejection of the
French model of droit administratif as a special, autonomous, distinct,
and separate system of rules®.

The English administration was therefore a body mainly regulated
by common law and subject to the jurisdiction of ordinary courts.

On the contrary, in France, there was a special law for public admin-
istration, the droit administratif, elaborated by the Conseil d’Etat,
which was the judge of public power. Administrative authorities were
exempt from the jurisdiction of ordinary courts, which, since the Saint
Germain edict (1641), were called to stop in front of the State.

However, a careful observation of English law and judicial review
shows that this opposition was not entirely real. It should be remem-
bered that Paul Craig traces back to the 16th century caselaw the first
case of a reasonableness’ review of public decisions’.

Special rules were therefore applicable to public authorities, alt-
hough not to an extent comparable to what could be observed in the
French legal system, but their existence was unseen by virtue of a pre-
cise cultural approach.

However, the distance between the two systems begins to close very
early. This leads to a partial convergence between the two systems in
the second half of the 20" century, when the UK recognized special
remedies and rules for public administration (and thus a public/private

8 A.V. DICEY, Introduction to the Law of the Constitution, 1885, London, X ed.,
1961; S. CASSESE, Albert Venn Dicey e il diritto amministrativo, in Quaderni Fiorentini
per la storia del pensiero giuridico, 18, 1990, pp. 8-9.

9 P. CRAIG, UK, EU and Global Administrative Law, Foundations and Challenges,
Cambridge, 2015: “It may well be true that ‘administrative law’ as an organizing con-
cept for teaching and text writing is a relatively recent phenomenon, but this should be
kept firmly in perspective. The legal reality is that we have had a body of legal rules
concerned directly with the legal constraints that should be placed on the administration
broadly conceived for at least 400 years, and many of the core concepts that we use
today would be recognized by our judicial forebears such as Coke, Holt, Hale, Abbott,
Blackstone, Mansfield and Kenyon because they created them”.
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divide), and France reduced the authoritarian features of administrative
action and the emergence of private law rules applicable to public ad-
ministration'”.

These developments resulted into an interchange and succession of
public and private rules in the two systems: in English administrative
law, people began to speak of rules and remedies applicable to the pub-
lic administration which were special and different from the private
ones (Silvia Ferreri reminds us of this gradual convergence by recalling
the nature of contractual powers of the administration and the public
interest’ challenge to the Pacta sunt servanda principle); while in the
French system, the application of logic and rules of private law has be-
gun to cover certain areas (liability and contracts) previously entirely
governed by administrative law.

2. New trends and new directions of administrative laws

From the occurrence of these convergences (in the last ‘decades’ of
the 20™ century) to the present, the public/private distinction has under-
gone new developments, that all of us know very well.

In general, as Maria Rosaria Ferrarese observes'!, in all national sys-
tems there has been a twofold movement: a movement of international-
ization (and Europeanization, a process very evident for European
states), which in turn has deeply influenced the categories of private
and public law in Europe, causing an increasing convergence of Mem-
ber States.

10See G. NAPOLITANO, Introduzione al diritto amministrativo comparato, cit.,
p- 84; M. D’ ALBERTI, Diritto amministrativo comparato, cit., p. 22; S. CASSESE, La
costruzione del diritto amministrativo: Francia e Regno Unito, cit., p. 81; B. MARCHET-
TI, Searching for the Fundamentals of Administrative Law, Torino, 2019, p. 13.

' M.R. FERRARESE, Poteri nuovi, Bologna, 2022; K. PISTOR, I/ codice del capitale.
Come il diritto crea ricchezza e disuguaglianza, Roma, 2019, p. 183, su cui M.R. FER-
RARESE, Privatizzazioni, poteri invisibili e infrastrutture giuridiche globali, in Dir.
pubblico, 3, 2021; A. SANDULLL, /! diritto quale infrastruttura per i poteri privati?, in
Dir. pubblico, 3,2021.
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And a movement of privatization, understood both as a delegation of
public powers to private actors (due to the contraction of public re-
sources and the inability of the Government to carry out all the assigned
tasks) and as an entry into the political arena of private actors tout
court. Here, 1 refer mainly to the big tech companies and their enor-
mous powers on the citizens of the world.

The big tech corporations are huge private powers which are proba-
bly the most emblematic case of a strong reshuffling of the public and
private categories.

For many aspects, Facebook and Google is more like a State than a
traditional company. It is no accident, that in delay of a public regula-
tion, Facebook has given itself rules (self-regulation) and created a ru-
dimentary internal justice system'?.

What is clear, then, is that today — like never before — it is not possi-
ble to draw a clear distinction between rules governing public actors
and rules governing private actors.

For this reason, as the different presentations confirm, the traditional
public/private dichotomy can no longer be understood in the same way
we did in the last century.

Silvia Ferreri goes beyond that. She suggests that we have to aban-
don the public/private opposition and its sharp distinction, in favour of
the complexity, of the nuances, and of the framework of variations that
allow us to represent the various space occupied by public and private
law in the comparison of legal systems'®. The same analysis was made

12 L. TORCHIA, Lo Stato digitale, Bologna, 2022.

13'S. FERRERI, Public and private legal fields: several shades of grey?, in this book.
In the Author’s words “If in the past we used to ask our students to reflect on the
French 19" century innovation of distinguishing between ordinary litigation and admin-
istrative judges taking care of conflicts with the State (and its administration), if we
were able to enlist the absence of the distinction between administrative and general
courts as a feature of the common law, now we have to play down the description to a
mere tendency, a “prima facie” impression that needs to be immediately qualified. Ob-
viously, we are all aware that any lack of edges in notions, any fuzziness in law will be
ascribed by our students not to facts, but to the confused mind of the lecturer who is not
really able to shed light on a complex matter”.

299



BARBARA MARCHETTI

by Bernardo Sordi in Diritto Pubblico e diritto privato. Una genealogia
storica™.

Vivian Curran tells us that the space occupied by public law and
private law varies from system to system because of the porosity of the
law'"’.

In her opinion, private and public become intertwined and change in
nature: rules evolve, from public to private and from private to public,
to the point that the categories of public and private have become of
little use in and for comparison.

Giacinto della Cananea, on the other hand, points us to three areas in
which the distinction between public and private retains relevant signif-
icance: public goods (public domain), public finance (also in view of
the treatment that tax law receives within the ECHR), and the discipline
of administrative procedure, regarding the criteria for identifying public
administration.

So, after these presentations it is not easy to add something useful to
the debate.

Everything has become fluid, nuanced, unclear, even blurred, as
Anna Grear underlined in her Theorising the Rainbow? The Puzzle of
the Public-Private Divide'®.

3. Recent developments around the public/private divide

Maybe adding some thoughts and notes to those of my colleagues
will be enough.

First point. In common law systems, where the public and private
categories have traditionally played a less relevant role, today seems to
be an increasing reliance on the public-private division. This can be

14 B. Sorp1, Diritto pubblico e diritto private. Una genealogia storica, Bologna,
2020.

15V, CURRAN, Porosités du droit. Law’s porosities, Société de législations com-
pare, Paris, 2021; ID., Private law-public law taxonomies in comparative law, in this
book.

16 A. GREAR, Theorising the Rainbow? The Puzzle of the Public-Private Divide, in
Res Publica, 9, 2003, p. 169.
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considered ironic, as Ne Varuhas observed in his Taxonomy and Public
Law"".

Reforming the judicial review of administrative action (through the
Judicial Review and Court Act of April 2022), the UK is going towards
an even stronger protection of the Government from the Courts’ scruti-
ny'®. This seems to result in a strengthening of specialty in that system
while —paradoxically — in civil law systems we see trends in the oppo-
site direction, tending to favour the equalitarian logic and attenuate the
specialty features of public disputes and procedure.

From this case, I would not draw on the idea of a diminishing rele-
vance of the distinction. On the contrary, I would underline the im-
portance of observing and understanding the reasons for these new
trends: why does the UK seem to be going in the direction that conti-
nental Europe seems to abandon, strengthening the distinction between

17J.NE VARUHAS, Taxonomy and Public Law, M.ELLIOTT, J.NE VARUHAS,
S. WILSON STARK, The Unity of Public Law?, Doctrinal, Theoretical and Comparative
Perspectives, Oxford, 2020, p. 59: “Given the distinction is under increasing pressure in
systems in which it has been a defining feature, in part because of learning derived from
common law jurisdictions, it is somewhat ironic and also misguided that there is in-
creasing recourse to the division in common law systems”.

18 This reform is related to the Courts powers and to the judicial review of the Up-
per Tribunal decisions. Section 1 of the Act gives a court a discretion in how it makes a
quashing order, which is made in a case to strike down a decision or instrument that it
has found to be unlawful. The courts now have the option of suspending the quashing
order in some cases, so that the public body is first given the opportunity to correct any
failure that the court has identified. The court also has a discretion to limit the retro-
spective effects of the quashing order, so that things done by the public body before the
quashing order was granted remain lawful. The discretion to suspend quashing orders
could be particularly relevant where claimants succeed with a judicial review on proce-
dural grounds.

Section 2 of the Act removes the Administrative Court’s ‘Cart’ jurisdiction for ju-
dicial reviews — these are essentially appeals from certain decisions of the Upper Tribu-
nal. The main impact of this provision will be on immigration cases starting in the tri-
bunal system. This new limit on the court’s jurisdiction is likely to be the subject of a
legal challenge after concerns were raised that the provisions restrict access to justice.
As a result, it remains to be seen if it will have its intended effect. See https://www.legis
lation.gov.uk/ukpga/2022/35/contents.
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public and private spheres? Is this a process that has some consequenc-
es in a comparative perspective?

We can observe that the main difference existing in the past between
English and French administrative law is now reversed: in continental
Europe, public and private law have become more intertwining while in
United Kingdom the dichotomy now seems clearer and more marked.

Second point: let’s look at the powers of the big tech and the law
governing the digitalization process in the world.

We are seeing an almost contrasting approach between the United
States and China, on one hand, (in which only self-regulation or lack of
regulation can be observed) and Europe, on the other hand, which is
trying to regulate digital platforms, digital services, artificial intelli-
gence (Al) in the perspective of a human-centred approach.

The Data protection regulations, the Digital Markets Act (DMA),
the Digital Services Act (DSA), the proposal of the Artificial intelli-
gence Act (AIA), all represent new domains for public regulation, pro-
tection of citizens’ rights, and public enforcement'’.

It seems to me that the space of public law and regulations is in-
creasing in EU member States compared to other legal experiences
with, among other things, a tendency to export the European model to
the whole world according to the Brussels Effect phenomenon observed
by Anu Bradford®.

This is happening in different areas: competition, digital economy,
consumer health and safety, environment, and data protection.

Third point. First the financial crisis, and then the Pandemic have
revitalized the role of the State, which has become both Stato Salvatore
(or Saviour State) — according to the new label proposed by Giulio Na-
politano®' — and Stato imprenditore (or Entrepreneurial State)?, so that

9 DMA EU Reg. 2022/1925; DSA EU Reg. 2022/2065. On EU and US different
strategies on Artificial Intelligence see E. CHITI, B. MARCHETTI, Divergenti? Le strate-
gie di Unione europea e Stati Uniti in materia di intelligenza artificiale, in Riv. Reg.
Mercati, 2020, 1, p. 29.

20 A. BRADFORD, The Brussel’s effect: how the EU rules the world, Oxford, 2020.

21 G. NAPOLITANO, I nuovo Stato salvatore. Strumenti di intervento e assetti istitu-
zionali, in Giornale di diritto amministrativo, 2008, p. 11.
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the winds of privatization have been followed by new winds of re-
publicization of the economy and the markets. The European Green
New Deal is a clear manifestation of this new trend, aiming at promot-
ing a new leading role of the State in the economy>.

4. The public/private dichotomy is still useful?

It seems to me that all these phenomena testify to the vitality (and
importance) of maintaining the two categories and to keep our eyes on
the public/private dichotomy’s developments.

The oscillations of the pendulum between public and private sectors,
the degree of coverage of public law, and the space of private law re-
main a useful key for understanding the relationship between law,
economy and society, and for comparing legal systems.

Traditionally, private law is inspired by the principle of lordship of
the will and equality of relationships.

Public law, on the contrary, is primarily the law which limits the
power and recognizes guarantees to those who are subjected to it**. Ra-
tionality, reasonableness, proportionality, fairness, due process of law

22 M. MAZZUCATO, The Entrepreneurial State: Debunking Public v. Private Sector
Mpyths, Cambridge, 2013; see also F. BASSANINI, G. NAPOLITANO, L. TORCHIA (eds.),
Lo Stato promotore. Come cambia I’intervento pubblico nell’economia, Bologna, 2021.

23 E. CHITI, Managing the Ecological Transition of the EU: the European Green
Deal as a Regulatory Process, in CMLR, 2021, 59, p. 19; D. BEVILACQUA, La normati-
va europea sul clima e il Green Deal. Una regolazione strategica di indirizzo, in Riv.
Trim. Dir. pubbl., 2022, 2, p. 297; E. BRUTI LIBERATI, Politiche di decarbonizzazione,
costituzione economica europea e assetti di governance, in Dir. pubbl., 2021, 2, p. 415;
A. SIKORA, European Green Deal — legal and financial challenges of the climate
change, in ERA Forum, 2021, 21, p. 681.

24 But public law is related also to that body of law which creates public institutions
and confers public powers; and regulates various activities in accordance with public
goals, including social and economic goals, such as competition law and environmental
regulation.
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are all fundamental principles developed in the public sphere to con-
trast, control and limit powers™.

This is why public law traditionally and historically followed public
powers.

But if powers become private, and pose a threat to the rights and
freedoms of citizens, it is natural that the law governing these new pri-
vate powers should evolve toward the typical public rules and princi-
ples (Teubner speaks of de-economized private law)*. Also because
private law, which rests fundamentally on consensus and liability,

250n general principles of administrative law and their universal feature, see,
among others, G. DELLA CANANEA, Due Process of Law Beyond the State: Require-
ments of Administrative Procedure, Oxford, 2016; ID., Il nucleo comune dei diritti am-
ministrativi in Europa, Napoli, 2016.

26 In this regard, see G. TEUBNER (After Privatization? The Many Autonomies of
Private Law, in Current Legal Problems, 51, 1998, pp. 393-424): he contests the
emerging consensus on a new “compensatory political justice”, the idea that the way to
resist the domination of market efficiency values is to extend public law elements and
controls into the private law of advanced industrialized societies. He makes two claims:
first, that “[t]he crucial problem is not how to compensate for the loss. Thus, rather than
allowing the difficulties of operating the distinction in practice (for the purpose of de-
ciding which borderline bodies benefit from the operation of the procedural rule) to
occlude the conceptual distinction between public law and private law (Oliver’s argu-
ment), the archetypal conceptual paradigms at the extremities of the meta-spectrum
could be allowed, in conjunction with an overtly facilitative analysis of law, to generate
a more precise logic for the granting of the procedural advantage. This would allow
those decision makers with ‘central case’ public power/responsibility to take advantage
of the rule, while the more borderline bodies (perhaps revealed as relevantly different
precisely in the light of such an analysis) could still be held accountable to standards of
fairness a natural justice on the basis of their power to affect important individual and
social interests, as Oliver is surely rightly concerned to advocate.

Rather it is how to move out of the reductive public/private dichotomy itself and
how to make private law responsive to a plurality of diverse “private” autonomies in
civil society”; and, second, that “[t]he adequate reaction to privatization is not to im-
pose public law standards on private law, rather to transform private law itself into the
constitutional law of diverse private governance regimes which will amount to its far-
reaching fragmentation and hybridization”.
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seems less adequate to protect the interests of those who are subjected
to it*’.

In this sense, the public/private dichotomy has a new dimension.

While public law was once applicable to public actors, and vice ver-
sa private law applied to private subjects, this correspondence is now
lost.

Public actors are sometimes governed by private rules, because in
many areas they do exercise powers.

Private actors are (and have to be) regulated by public law, not only
because they can sometimes exercise public services or public functions
(delegated by the State)®® but also because they exercise relevant pow-
ers affecting people to a growing significant degree.

These changes and developments — in my opinion — do not deny the
relevance of the categories as long as public law and private law con-
tinue to be based on different values, tools, principles, rules, and reme-
dies.

On the contrary, these developments seem to me to be revitalizing
the public/private distinction, renewing it from inside, without taking
away its usefulness in the comparative analysis of the legal systems.

27 The point for G. TEUBNER (After Privatization? The Many Autonomies of Private
Law, cit.) is simultaneously to “de-politicize” and “de-economize” private law — by
which he means distancing it from the public and private sectors alike. The important
point, for our present purposes, is the emphasis in his work on the fact that other im-
portant social and human considerations have been neglected or instrumentalized by
ideologies caught up in a reductive interplay between politics and economics (public
and private sectors), thus marginalizing and distorting other important sectors of civil
society. The main challenge then, for private law theory, is, in his words, to “rethink the
one (de facto, economic) autonomy of the free individual into the many autonomies of
different social worlds — the autonomy of intimate life, health care, education, research,
religion, art, the media — to which private law needs to be responsive”.

28 J. BARNES, An Expanding Frontier of Administrative Law: The Public Life of
Private Actors, in Eur. Public Law, 2018, p. 595.
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