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MassIMo MIGlIetta

(PEOHPDWLF�&DVHV�RI�©/RJLFDO�&RQÀLFWª�EHWZHHQ�©4X VWLRª�
and «Responsum» in the «Digesta» of Publius Alfenus Varus*

�����,Q�D�IDVFLQDWLQJ�SDJH�RI�Brutus1��&LFHUR�UHPHPEHUV�KRZ��LQ�KLV�\RXWK��
KH�DQG�KLV�IULHQG�6HUYLXV�6XOSLFLXV�5XIXV�UH¿QHG�WKHLU�GLDOHFWLFDO�VNLOOV�DW�
WKH� IDPRXV� VFKRRO� RI�$SROORQLXV�RI�5RGKHV2��'LDOHFWLFV��ZKHQ� DSSOLHG� WR�
MXULGLFDO�LQWHUSUHWDWLRQ��±�WKLV��&LFHUR�VD\V��FRXOG�EH�WKURXJKO\�PDGH�RQO\�E\�

��,Q�KRQRXU�RI�P\�IULHQG�3LHUOXLJL�=DQQLQL�,�SXEOLVK�KHUH�WKH�(QJOLVK�WUDQVODWLRQ�RI�D�SDSHU�
RI�PLQH��ZKLFK�DOUHDG\�DSSHDUHG�LQ�©6WXGL�LQ�RQRUH�GL�$QWRQLQR�0HWURª�
�� �,�DP�UHIHUULQJ�WR�&LF���Brut. ������±��������
�� �$SROORQLXV�RI�5RGKLXV��FDOOHG�$SROORQLXV�RI�$ODEDQGD��RU�$SROORQLXV�RI�0RORQ��NQRZQ�
DOVR�DV Ð malakÒj���ZDV�WKH�FHOHEUDWHG�IRXQGHU�DQG�PDVWHU�RI�WKH�5KRGLDQ�UKHWRULFDO�6FKRRO��
ZKLFK�ZDV�YLVLWHG�E\�6FDHYROD��LQ�����D�&���DQG�E\�0��$QWRQLXV��LQ����D�&���VHH�&LF���de orat. 
������DQG�DOUHDG\�2��KArloWA��5|PLVFKH�5HFKWVJHVFKLFKWH��,��/HLS]LJ��������S�������$ERXW�
WKH�LQÀXHQFH�RI�WKH�JUHHN�SKLORVRSK\�DQG�UKHWRULF�RQ�WKH�HGXFDWLRQ�RI�WKH�5RPDQ�MXULVWV��,�
UHIHU�WR�WKH�EULHI��EXW�DW�WKH�VDPH�WLPH�SRLJQDQW��HVVD\�RI�*��sAntucci��Retorica e diritto: un 
SULPR�DSSURFFLR�FLUFD�O¶HVSHULHQ]D�JLXULGLFD�URPDQD��LQ�©/D�UHWRULFD�IUD�VFLHQ]D�H�SURIHV�
VLRQH�OHJDOH��4XHVWLRQL�GL�PHWRGRª��cur. G.A. FerrAri, M. MAnZin��0LODQR��������S������II���
DV�ZHOO�DV��PRUH�LQ�JHQHUDO��,�ZRXOG�PHQWLRQ�WKH�HVVD\�RI�&��Venturini��/¶DUJRPHQWD]LRQH�
JLXULGLFD��GDOOD�UHWRULFD�FODVVLFD�DOOD�PRGHUQD�DUJRPHQWD]LRQH��LQ�©/¶DUJRPHQWD]LRQH�H�LO�
PHWRGR�QHOOD�GLIHVDª��cur.�$� MAriAni MArini, F. procchi��3LVD��������S�����II���IRU�D�ZLGHU�
ELEOLRJUDSK\��VHH�DOVR�*��sposìto��,O�OXRJR�GHOO¶RUDWRUH��$UJRPHQWD]LRQH�WRSLFD�H�UHWRULFD�
IRUHQVH�LQ�&LFHURQH��1DSROL��������passim �DQG�S������II���
�� �$V�IRU�WKH�DFTXLVLWLRQ�RI�WKH�VR�FDOOHG�GLDOHFWLFDO�PHWKRG�IURP�6HUYLXV�VHH�)��schulZ��
+LVWRU\�RI�5RPDQ�/HJDO�6FLHQFH��2[IRUG��������S�����II�� �id., *HVFKLFKWH�GHU�U|PLVFKHQ�
5HFKWVZLVVHQVFKDIW��:HLPDU�� ������ S�� ��� II��  � id.��6WRULD� GHOOD� JLXULVSUXGHQ]D� URPDQD��
)LUHQ]H��������S�� ���� II��$V� IRU� WKH� LPSOLFDWLRQV�GHULYLQJ� IURP� WKH� FRQFHSW�RI� µMXULGLFDO�
LQWHUSUHWDWLRQ¶�,�FDQQRU�EXW�UHIHU��DPRQJ�DOO�WKH�RWKHUV��WR�/��lAntellA��3UDWLFKH�GH¿QLWRULH�
H�SURLH]LRQL�LGHRORJLFKH�QHO�GLVFRUVR�JLXULGLFR��LQ�$��belVedere – M. jori – l. lAntellA��
'H¿QL]LRQL�JLXULGLFKH�H�LGHRORJLFKH��7RULQR��������S����II��
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emblematic cases of «logical conflict» between «quæstio» and «responsum»

6HUYLXV��±�VHHPV�WR�EH�EXLOW�XS�DURXQG�D�OLVW�RI�ORJLFDO�RSHUDWLRQV��UK\WPLFDO�
O\�HQXPHUDWHG�LQ�WKH�IROORZLQJ�WHUPV�

&LF���Brut.���������UHP�XQLYHUVDP�WULEXHUH�LQ�SDUWLV��ODWHQWHP�H[SOLFDUH�GH¿QLHQ�
GR��REVFXUDP�H[SODQDUH�LQWHUSUHWDQGR��DPELJXD�SULPXP�YLGHUH��GHLQGH�GLVWLQJXHUH��
SRVWUHPR�KDEHUH�UHJXODP�TXD�YHUD�HW�IDOVD�LXGLFDUHQWXU�HW�TXDH�TXLEXV�SURSRVLWLV�
HVVHQW�TXDHTXH�QRQ�HVVHQW�FRQVHTXHQWLD5�

7KXV��GLDOHFWLFV�H[WHQGV�LWVHOI��DFFRUGLQJ�WR�WKLV�SDWWHUQ��RQ�WZR�OHYHOV6��
$�¿UVW�±�DQG�DQ�LPPHGLDWH�RQH��VR�WR�VD\�±�OHYHO�DVNV�WKH�LQWHUSUHWHU�WR�

SURFHHG�ZLWK�WKH�µpartitio¶��WKDW�LV��WR�GLYLGH�D�FRPSOH[�LVVXH�LQ�FRQVHTXHQW�
VHJPHQWV��rem universam tribuere in partis)7��

�� �6HH�RQ�WKLV�SRLQW��DPRQJ�WKH�RWKHUV��WKH�IXQGDPHQWDO�UHÀHFWLRQV�RI�)��bonA��L’ideale reto-
rico ciceroniano ed il ‘ius civile in artem redigere’��LQ�©6'+,�ª ;/9,��������S������II�� �id.��
&LFHURQH�WUD�GLULWWR�H�RUDWRULD��6DJJL�VX�UHWRULFD�H�JLXULVSUXGHQ]D�QHOOD�WDUGD�5HSXEEOLFD��
,��&RPR��������S�����II�� �id.��Lectio sua��,,��3DGRYD��������S������II��$ERXW�VXFK�LPSRUWDQW�
HVVD\�,�UHIHU�WR�WKH�UHFHQW�©UHYLHZª�RI�)��cuenA boy��'DV�,GHDO�GHU�5KHWRULN�EHL�&LFHUR�XQG�
das ‘ius civile in artem redigere’ >JHUPDQ�WUDQV���&K��bAldus�±�0��MiGliettA@��LQ�©5'5�ª��
9,��������ZHE�SDJH��6HH�DOVR�LQIUD��Q������DQG�UHIHUHQFH�WH[W��
�� �,Q�RUGHU�WR�RIIHU�DQ�HDVLHU�DSSURDFK�WR�WKH�UHDGHU��,�UHSRUWHG�LQ�IRRWQRWHV�WKH��PRVW�ZLGHO\�
NQRZQ��(QJOLVK�WUDQVODWLRQV�RI�WKH�/DWLQ�WH[WHV�TXRWHG�LQ�WKLV�ZRUN��8QIRUWXQDWHO\��LW�ZDV�
LPSRVVLEOH�WR�GR�WKH�VDPH�IRU�WKH�/DWLQ�WH[WHV�TXRWHG�LQ�WKH�VDPH�IRRWQRWHV��DV�WKH�QXPEHU�
RI�SDJHV�RI�WKLV�SDSHU�ZRXOG�KDYH�JURZQ�EH\RQG�DQ\�UHDVRQDEOH�PHDVXUH��7KH�WUDQVODWLRQ�
RI�&LF���Brut.��������FRPHV�IURP�*�/��hendricKson��&LFHUR��9��%UXWXV��2UDWRU��/RQGRQ�
&DPEULGJH��0DVVDFKXVVHWV���������ULVW���������©«��WKDW�DUW�ZKLFK�WHDFKHV��WKH�DQDO\VLV�RI�
D�ZKROH�LQWR�LWV�FRPSRQHQW�SDUWV��VHWV�IRUWK�DQG�GH¿QHV�WKH�ODWHQW�DQG�LPSOLFLW��LQWHUSUHWV�
DQG�PDNHV�FOHDU�WKH�REVFXUH��ZKLFK�¿UVW�UHFRJQL]HV�WKH�DPELJXRXV�DQG�WKHQ�GLVWLQJXLVKHV��
ZKLFK�DSSOLHV�LQ�VKRUW�D�UXOH�RU�PHDVXUH�IRU�DGMXGJLQJ�WUXWK�DQG�IDOVHKRRG��IRU�GHWHUPLQLQJ�
ZKDW�FRQFOXVLRQV�IROORZ�IURP�ZKDW�SUHPLVHV��DQG�ZKDW�GR�QRWª��
�� �$ERXW�WKHVH�SUR¿OHV�,�UHIHU�DJDLQ�WR�MiGliettA��Intorno al metodo dialettico della scuola 
serviana��passim �DQG��PRUH�LQ�JHQHUDO��WR�id.��‘Servius respondit’. Studi intorno a metodo e 
LQWHUSUHWD]LRQH�QHOOD�VFXROD�JLXULGLFD�VHUYLDQD��,��FDS��, ±�ZKRVH�SXEOLFDWLRQ�LV�LPPLQHQW��
�6HH�QRZ�0��0LJOLHWWD��µ6HUYLXV�UHVSRQGLW¶��6WXGL�LQWRUQR�D�PHWRGR�H�LQWHUSUHWD]LRQH�QHOOD�
scuola giuridica serviana��7UHQWR��������
�� � 6HH�� VSHFL¿FDOO\�� '�� nörr�� 'LYLVLR� XQG� 3DUWLWLR�� %HPHUNXQJHQ� ]XU� U|PLVFKHQ�
5HFKWVTXHOOHQOHKUH� XQG� ]XU� DQWLNHQ� :LVVHQVFKDIWVWKHRULH�� %HUOLQ�� ������ passim� DQG� 0��
tAlAMAncA��Lo schema ‘genus-species’ nelle sistematiche dei giuristi romani��LQ�©&ROORTXLR�
LWDOR�IUDQFHVH�µ/D�¿ORVR¿D�JUHFD�H�LO�GLULWWR�URPDQR¶ª��,,��5RPD��������S�����II���DOVR�DERXW�
WKH�UHODWLRQVKLSV�EHWZHHQ�µdivisio’-µpartitio¶��µUHV�LQ¿QLWD’ DQG�µUHV�¿QLWD’ ±�FI��&LF��� top. 
�����±�DQG��UHVSHFWLYHO\��EHWZHHQ�genera and species��VHH�H[SHFLDOO\��S�����DQG������&I���
WKHQ��&LF���de orat.��������cum res distribuitur in partes, ut …��HW�UHOO���ZKLFK�LV�D�WH[W�PHQ�
WLRQHG��DPRQJ�RWKHUV��E\�/��cAlboli MonteFusco��La dottrina degli ‘status’ nella retorica 
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massimo miglietta

7KHQ��ZH�KDYH�WR�RSHUDWH�WKH�µGH¿QLWLR¶��ZKLFK�KDV�DV�LWV�DLP��OLWHUDOO\��
LQ�WKLV�VSHFL¿F�FRQWH[W8��WR�µGUDZ�WKH�H[DFW�ERUGHUV¶�RI�WKH�TXHVWLRQ��GH�¿QL-
re���LQ�RUGHU�WR�©ORRVH�WKH�IROGVª�RI�WKH�DUJXPHQW��HWK\PRORJLFDOO\��µex–pli-
care’)9��WR�SLQ�GRZQ�ZKDW�LV�WKHUH�KLGLQJ��latens���DV�&LFHUR�REVHUYV��ZH�KDYH�
WR�µODWHQWHP�H[SOLFDUH�GH¿QLHQGR¶�

(YHQWXDOO\�ZH�UHDFK�WKH�µinterpretatio¶��ZKLFK�OHWV�XV�©ORJLFDOO\ª�WUHDG�
RQ�HYHU\WKLQJ�±�ZKLOH�PDNLQJ�LW�©ÀDWª��ex-planare��±�WKDW�LV�µres obscura¶��
µobscuram explanare interpretando’10�

$�VHFRQG�OHYHO�UHODWHV�±�RQ�WKH�FRQWUDU\�±� WR� WKRVH�res WKDW�VHHP�WR�EH 
ambiguae�� ZKHQ�� LQ� RWKHU� ZRUGV�� WKH� LQWHUSUHWHU� PXVW� IDFH� REMHFWV� WKDW��
GLIIHUHQWO\�IURP�WKH�DERYH�PHQWLRQHG�res��WKRVH�WKDW�ZH�KDYH�FDOOHG�©¿UVW� 
OHYHOª��� DUH�QRW� VLPSO\�©FRQFHDOHGª�RU�©IDU� IURP� OLJKWª�±�EXW� WKDW�� DW� WKH�
VDPH�WLPH��FDQ�EH�HDVLO\�VLQJOHG�RXW��:KHQ�ZH�GHDO�ZLWK�HQLJPDWLF�RU��EHWWHU��
QRW�XQLYRFDO��ambigua)11�GDWD��ZH�QHHG�WR�PDNH�D�PRUH�FRPSOH[�RSHUDWLRQ��

greca e romana� +LOGHVKHLP ± =�ULFK � 1HZ�<RUN��������S�����
�� �6XFK�VSHFL¿FDWLRQ�LV�QHFHVVDU\�EHFDXVH�WKH�PHDQLQJ�RI�µGH¿QLUH¶�DV�©WKH�VHWWLQJ�RI�ERDU�
GHUVª��DERXW�ZKLFK�FI��9��MessAnA��6XL�µOLEUL�GH¿QLWLRQXP¶�GL�(PLOLR�3DSLQLDQR��µ'H¿QLWLR¶�
H�µGH¿QLUH¶�QHOO¶HVSHULHQ]D�JLXULGLFD�URPDQD��LQ�©$83$�ª� ;/9�����������S������II���GRHV�
QRW�H[DXVW�WKH�SRVVLEOH�PHDQLQJV�RI�WKH�ZRUG�LQVLGH�WKH�FLFHURQLDQ�ODQJXDJH��VHH�RQ�WKLV�
SRLQW� 5��MArtini�� µ'H¿QLWLR¶� FRPH� µGHOLPLWD]LRQH� GHOOD� IDWWLVSHFLH¶"�� LQ� ©/DEHRª�� ;/9��
������S�������WKDW�UHIHUV��IRU�LQVWDQFH��WR�&LF���de inv.����������6HH�DOVR�)��cAVAllA��Retorica 
JLXGL]LDOH��ORJLFD�H�YHULWj��LQ�«5HWRULFD��SURFHVVR��YHULWjª� 0LODQR��������S�����I��
�� �&I��$�WAlde, j.b. hoFMAnn��/DWHLQLVFKHV�HW\PRORJLVFKHV�:|UWHUEXFK5��+HLGHOEHUJ��,,��
������S�������sub�µPlico¶�
��� �$ERXW�WKH�UHODWLRQVKLSV�EHWZHHQ�µobscuritas¶�H�µambiguitas¶�VHH��UHFHQWO\��6��MAsuelli��
,QWHUSUHWD]LRQH��FKLDUH]]D�H�RVFXULWj�LQ�GLULWWR�URPDQR�H�QHOOD�WUDGL]LRQH�URPDQLVWLFD��7RULQR��
������S������II���S������I��Q������VSHFL¿FDOO\���,Q�WKH�WH[W�QRZ�H[DPLQHG��WKH�WZR�FRQFHSWV�
DUH�NHSW�VHSDUDWHG�±�WKH�obscuritas�EHORQJV�WR�ZKDW�ZH�KDYH�FDOOHG�D�©¿UVW�OHYHOª�RSHUDWLRQ�
�obscuram explanare interpretando���ZKLOH�WKH�ambiguitas�LV�LPSOLHG�LQ�WKH�©VHFRQG�OHYHOª�
KHUPHQHXWLFDO�RSHUDWLRQV��ambigua primum videre …��HW�UHOO����%XW�WKLV�FDQQRW�OHDG�XV�WR�DUJXH�
WKDW�VRPH�NLQG�RI�©RSSRVLWLRQª�H[LVWV�EHWZHHQ�WKH�WZR�FRQFHSWV��&LFHUR�NHHSV�WKHLU��VWULFW��
FRUUHODWLRQ�DOZD\V�LQ�PLQG��VR�WKDW��LQ�&LF���de inv. ���������±�DERXW�ZKLFK�VHH�LQIUD��LQ�WKLV�
HVVD\�±�ZKDW�VHHPV�WR�EH�DPELJXRXV��LW�LV�VR�EHFDXVH��scl. DOVR��RI�WKH�obscuritas�RI�ZKDW�WKH�
scriptor�ZURWH��µex ambiguo nascitur controversia, cum, quid senserit scriptor, obscurum est, 
quod …¶��HWF����$ERXW�WKH�WKHRULFDO�SUR¿OHV�VHH�$��GuZMán brito��Historia de las normas en el 
derecho romano��6DQWLDJR�GH�&KLOH��������S�����II���DQG�/��lAntellA��Dall’ ‘interpretatio iuris’ 
DOO¶LQWHUSUHWD]LRQH�GHOOD�OHJJH��LQ�©1R]LRQH��IRUPD]LRQH�H�LQWHUSUHWD]LRQH�GHO�GLULWWR�GDOO¶HWj�
URPDQD�DOOH�HVSHULHQ]H�PRGHUQHª��7RULQR��������,,,�S������II�
��� �$V�bODLU UHPDUNHG�LQ�KLV�VXFFHVVIXO�WUHDWL]H��VHH�+��blAir, Lectures on rhethoric and 
belles lettres, (GLQEXUJK��������IUHQFK�WUDQV��E\�3��preVost Cours de rhétorique et de bel-
les-lettres��3DULV���������,��S��������©O¶DPELJXLWp�SHXW�SURYHQLU�GH�GHX[�FDXVHV��G¶XQ�PDXYDLV�
FKRL[�GH�PRWV��RX�G¶XQ�DUUDQJHPHQW�YLFLHX[�>WKH�DPELJXLW\�FDQ�GHULYH�IURP�WZR�FDXVHV��
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EHFDXVH�WKHVH�GDWD�KDYH�±�WH[WXDOO\�±�D�PXOWLSOH�PHDQLQJ��DW�OHDVW�D�©GRXEOHª�
RQH��amb-iguus��±�WKDW�LV��WKH\�DOORZ�PRUH�WKDQ�RQH�LQWHUSUHWDWLRQ�±�DV�LW�LV�
HOVHZKHUH�XQGHUOLQHG�E\�

&LF���de inv.�����������µ,Q�VFULSWR¶�YHUVDWXU�µFRQWURYHUVLD¶��FXP�H[�VFULSWLRQLV�UDWLRQH�DOL�
TXLG�GXELL�QDVFLWXU��,G�¿W�µH[�DPELJXR¶��µH[�VFULSWR�HW�VHQWHQWLD¶��µH[�FRQWUDULLV�OHJLEXV¶��
µH[�UDWLRFLQDWLRQH¶��µH[�GH¿QLWLRQH¶��µ([�DPELJXR¶�DXWHP�QDVFLWXU�FRQWURYHUVLD��FXP��
TXLG�VHQVHULW�VFULSWRU��REVFXUXP�HVW��TXRG�VFULSWXP�GXDV�SOXUHVYH�UHV�VLJQL¿FDW12 ���

IURP�D�EDG�FKRLFH�RI�WKH�ZRUGV��RU�IURP�DQ�HUURQHRXV�FRQQHFWLRQ@ª��DOOXGLQJ��E\�WKLV��WR�WKH�
OLWHUDO�DPELJXLW\�DQG�WR�WKH�V\QWDFWLFDO��RU�ORJLFDO��DPELJXLW\��$V�WR�WKH�¿UVW�SUR¿OH��DQG�DV�WR�
ZKDW�UHJDUGV�WKH�H[SHULHQFH�RI�WKH�VHUYLDQ�VFKRRO��ZH�FDQ�UHIHU�WR�WKH�LQWHUHVWLQJ�WH[WV�FRQ�
WDLQHG�LQ�'���������������'�����������$OI����dig. ab anon. epit.��±�FI��2��lenel��Palingenesia 
iuris civilis��/HLS]LJ�������� ,��F�����Q������$OI���±��DERXW� WKH�PHDQLQJ�RI� WKH�H[SUHVVLRQV�
µdomum ducere’ H�µsuo usu ducere¶� FRQWDLQHG�LQ�WKH�lex censoria portus Siciliae��$V�WR�WKH�
VHFRQG�SUR¿OH��EH\RQG�ZKDW�ZH�ZLOO�UHPDUN�LQIUD�DERXW�&LF���de inv.�����������%ODLU�HYRNHV�
�op. cit.�������EXW�ZLWKRXW�VD\LQJ�ZKHUH�H[DFWO\�WKH�TXRWLQJ�FRPHV�IURP��WKH�ZHOO�NQRZQ�
LQVWDQFH�UHFDOOHG�E\�4XLQWLOLDQXV��LW�LV�LQ�4XLQW���inst. or.��������DQG�FI�����������µUnde con-
troversia illa: ‘testamento quidam iussit poni statuam auream hastam tenentem’. Quaeritur, 
statua hastam tenens aurea esse debeat, an hasta esse aurea in statua alterius materiae?’�
��� �7UDQVODWLRQ�IURP�+�0��hubbell��&LFHUR��,,��'H�LQYHQWLRQH��2SWLPR�JHQHUH��2UDWRUXP�
topica��/RQGRQ�&DPEULGJH��0DVVDFKXVVHWV���������ULVW��������©$�FRQWURYHUV\�WXUQV�XSRQ�
ZULWWHQ�GRFXPHQWV�ZKHQ�VRPH�GRXEW�DULVHV�IURP�WKH�QDWXUH�RI�ZULWLQJ��7KLV�FRPHV�DERXW�
IURP�DPELJXLW\��IURP�WKH�OHWWHU�DQG�LQWHQW��IURP�FRQÀLFW�RI�ODZV��IURP�UHDVRQLQJ�E\�DQDORJ\��
IURP�GH¿QLWLRQ��$�FRQWURYHUV\�DULVHV�IURP�DPELJXLW\�ZKHQ�WKHUH�LV�GRXEW�DV� WR�ZKDW� WKH�
ZULWHU�PHDQW��EHFDXVH�WKH�ZULWWHQ�VWDWHPHQW�KDV�WZR�RU�PRUH�PHDQLQJV�ª
��� �6XFK�LVVXH�LV�DQ�H[WHQWLRQ�RI�WKH�LQWURGXFWRU\�SDUW�RI�WKH�UKHWRULFDO�WUHDWLVH��VHH�&LF���de 
inv. ����������:KHUHYHU�&LFHUR�DQDO\VHG�WKH�µstatus legales¶��µcontroversiae¶��i.e.�WKH�ȗȘĲȒȝĮĲĮ�
ȞȠȝȚțȐ��RI�(UPDJRUD��VHH�0��bretone��Il giureconsulto interprete della legge�� LQ�©/DEHRª��
;9��������S������ �id.��Tecniche e ideologie dei giuristi romani2��1DSROL��������S�������DQG�
5�(��VolKMAnn��'LH�5KHWRULN�GHU�*ULHFKHQ�XQG�5|PHU�LQ�V\VWHPDWLVFKHU�hEHUVLFKW2��/HLS]LJ��
������S������$�(��chAiGnet��La rhétorique et son histoire��3DULV��������passim��%��riposAti��
Studi sui ‘Topica’ di Cicerone��0LODQR��������S�������-��stroux��5|PLVFKH�5HFKWVZLVVHQVFKDIW�
XQG�5KHWRULN��3RVWGDP��������S�����II���-��hiMMelschein��6WXGLHQ�]X�GHU�DQWLNHQ�+HUPHQHXWLFD�
iuris��LQ�©6\PERODH�2��/HQHOª��/HLS]LJ��������S������DQG�Q�����II���-��sAntA cruZ��'HU�(LQÀX��
GHU� UKHWRULVFKHQ� 7KHRULH� GHU� 6WDWXV� DXI� GLH� U|PLVFKH� -XULVSUXGHQ]�� LQVEHVRQGHUH� DXI� GLH�
$XVOHJXQJ�GHU�*HVHW]H�XQG�5HFKWVJHVFKlIWH��LQ�©=SS�ª� /;;9� ������S�����II��DQG�����II���
Wesel��5KHWRULVFKH�6WDWXVOHKUH�XQG�*HVHW]HVDXVOHJXQJ�GHU�U|PLVFKHQ�-XULVWHQ��.|OQ�%HUOLQ�
%RQQ�0�QFKHQ����������I��DQG�/��cAlboli MonteFusco��/RJLFD��UHWRULFD�H�JLXULVSUXGHQ]D�
nella dottrina degli ‘status’��LQ�©3HU�OD�VWRULD�GHO�SHQVLHUR�JLXULGLFR�URPDQR��'DOO¶HWj�GHL�SRQ�
WH¿FL�DOOD�VFXROD�GL�6HUYLRª��cur. '� MAntoVAni��7RULQR��������S����������Q�������KH�DOUHDG\�
ZURWH�LQ�DGYDQFH��µNam tum verba ipsa videntur cum sententia scriptoris dissidere, tum inter 
VH�GXDH�OHJHV�DXW�SOXUHV�GLVFUHSDUH��WXP�LG��TXRG�VFULSWXP�HVW��GXDV�DXW�SOXUHV�UHV�VLJQL¿FDUH��
tum ex eo, quod scriptum est, aliud, quod non scriptum est, inveniri, tum vis verbi quasi in 
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7KLV�WH[W�IURP�de inventione�LV�LPPHGLDWHO\�IROORZHG�E\�DQ�LQWHUHVWLQJ�LQ�
VWDQFH��XQXVXDOO\�UHJDUGLQJ�D�MXULGLFDO�PDWWHU��ZKLFK�H[SODLQV�WKH�DERYH�PHQ�
WLRQHG�SULQFLSOH����µ3DWHUIDPLOLDV��FXP�¿OLXP�KHUHGHP�IDFHUHW��YDVRUXP�DUJHQ-
teorum centum pondo uxori suae sic legavit: ‘Heres meus uxori meae vasorum 
DUJHQWHRUXP�SRQGR�FHQWXP��TXDH�YROHW��GDWR¶��3RVW�PRUWHP�HLXV�YDVD�PDJQL¿FD�
HW�SUHWLRVH�FDHODWD�SHWLW�D�¿OLR�PDWHU��,OOH�VH��TXDH�LSVH�YHOOHW��GHEHUH�GLFLW’15 16.

GH¿QLWLYD�FRQVWLWXWLRQH��LQ�TXR�SRVLWD�VLW��TXDHUL’.�6HH��WKHQ��LQ�JHQHUDO��VolKMAnn, op. cit.��S��
����(��bAloGh��'HU�8UKHEHU�XQG�GDV�$OWHU�GHU�)LNWLRQ�GHV�&RUQHOLVFKHQ�*HVHW]HV��QHEVW�HLQL-
JHQ�HLQOHLWHQGHQ�%HPHUNXQJHQ��EHU�GLH�%HGHXWXQJ�GHV�U|PLVFKHQ�5HFKWV�I�U�GDV�PRGHUQH���
LQ�©6WXGL�3��%RQIDQWHª��0LODQR��������,9��S�������:��Kroll��µ5KHWRULN¶��LQ�©3:5(�ª��6XSSO��
9,,��6WXWWJDUW��������F�������II���)��schulZ��+LVWRU\�RI�5RPDQ�/HJDO�6FLHQFH��S�����DQG�Q����
 �id., *HVFKLFKWH�GHU�U|PLVFKHQ�5HFKWVZLVVHQVFKDIW��S�����DQG�Q���� �id.��Storia della giuri-
VSUXGHQ]D�URPDQD��S������DQG�Q�����0��FuhrMAnn��3KLORORJLVFKH�%HPHUNXQJHQ�]XU�6HQWHQ]�
‘summum ius summa iniuria’��LQ�©6WXGL�(��9ROWHUUDª��0LODQR��������,,��S�����I��6HH�DOVR�WKH�
UHÀHFWLRQV�RI�6��tAFAro��Il giurista e l’ ‘ambiguità’. Ambigere – ambiguitas – ambiguus)��%DUL��
������S�����II���id.��Ambiguitas��LQ�«$WWL�GHO�FRQYHJQR�LQWHUQD]LRQDOH�µ,O�ODWLQR�GHO�GLULWWR¶», 
cur.�6��schipAni, n. sciVoletto, 5RPD��������S������I��Q�����DQG�S������II���VSHFL¿FDOO\���DQG��
ODWHO\��6��MAsuelli��op. cit.��S������I��Q������ZKR�UHFDOOV��FRUUHFWO\��WKH�WH[WV�RI�&LF���top. ������
�µLG�DXWHP�FRQWLQJLW��FXP�VFULSWXP�DPELJXXP�HVW��XW�GXDH�VHQWHQWLDH�GLIIHUHQWHV�DFFLSL�SRV-
sint¶���DQG�RI�&LF���or. ��������µnam si quando aliud un sententia videtur esse aliud in verbis, 
JHQXV�HVW�TXRGGDP�DPELJXL�TXRG�H[�SUDHWHULWR�YHUER�¿HUL�VROHW��LQ�TXR�TXRG�HVW�DPELJXRUXP�
SURSULXP�UHV�GXDV�VLJQL¿FDUL�YLGHPXV¶��
��� �6XFK�GDWXP�LV�SUREDEO\�WKH�RXWFRPH�RI�WKH�FLFHURQLDQ�HODERUDWLRQ��EXW�LW�LV�FHUWDLQO\�PHDQ�
LQJIXO�WKDW��ZLWK�UHIHUHQFH�WR�DPELJXLW\��&LFHUR�XVHV�DQ�LQVWDQFH�FRQQHFWHG�WR�WKH�ODZ�ZRUOG��2Q�
WKLV�WH[W��VHH��LQ�SDUWLFXODU, p. Voci, Diritto ereditario romano��0LODQR������2��,,��S������II�
��� �7UDQVODWLRQ�IURP�hubbell��Cicero. II��©$�IDWKHU��LQ�PDNLQJ�KLV�VRQ�KLV�SULQFLSDO�KHLU�
EHTXHDWKHG�WR�KLV�ZLIH�D�KXQGUHG�SRXQGV�RI�VLOYHU�SODWH�LQ�WKH�IROORZLQJ�WHUPV��³/HW�P\�
KHLU�JLYH�WR�P\�ZLIH�D�KXQGUHG�SRXQGV�RI�VLOYHU�SODWH�DV�GHVLUHG�´�$IWHU�KLV�GHDWK�WKH�PRWKHU�
DVNV�KHU�VRQ�IRU�VRPH�PDJQL¿FHQW�H[DPSOHV�RI�SODWH�ZLWK�FRVWO\�FKDVLQJ��+H�VD\V�WKDW�KH�LV�
REOLJDWHG�WR�JLYH�KHU�RQO\�ZKDW�he�GHVLUHVª��LWDOLFV�DUH�PLQH��
��� �6XFK�SULQFLSOH�DQG�LQVWDQFH�FDVH�DUH�DOVR�PHQWLRQHG�LQ�D�©SDVVR�SL��VXFFLQWR�GHOO¶Auc-
tor ad Herennium�>EULHIHU�WH[W�RI�WKH�Auctor ad Herennium@ª��DV�(��costA��Cicerone giure-
consulto��,��%RORJQD��������S�������DOUHDG\�QRWLFHG���i.e.����������µEx ambiguo controversia 
QDVFLWXU��FXP�UHV�XQDP�VHQWHQWLDP�VFULSWD��VFULSWXP�GXDV�DXW�SOXUHV�VHQWHQWLDV�VLJQL¿FDW��
KRF�PRGR��3DWHUIDPLOLDV�FXP�¿OLXP�KHUHGHP�IDFHUHW��WHVWDPHQWR�YDVD�DUJHQWHD�X[RUL�OHJD-
vit [Tullius]: ‘Heres meus [Terentiae] uxori meae xxx pondo vasorum argenteorum dato, 
TXD�H!�YROHW¶��3RVW�PRUWHP�HLXV�YDVD�SUHWLRVD�HW�FDHODWD�PDJQL¿FH�SHWLW�PXOLHU��)LOLXV�VH��
quae ipse vellet, in xxx pondo ei debere dicit. Constitutio est legitima ex ambiguo’.�6HH�DOVR�
&LF���verr. ��������IRU�D�OH[LFDO�SDUDOOHOLVP��,W�LV�LQWHUHVWLQJ�WR�QRWH�WKDW�WKH�Auctor�EXLOGV�XS�
D�FKLDVPXV��DFFRUGLQJ�WR�ZKLFK�controversia nascitur, µcum res unam sententiam scripta, 
VFULSWXP�GXDV�DXW�SOXUHV�VHQWHQWLDV�VLJQL¿FDW¶�� WKXV�LW�LV�XQGHUOLQHG�WKDW��WKRXJK�RQH�DQG�
RQO\�ZLOO�LV�PHQWLRQHG��ZULWWHQ���res unam sententiam scripta��±�IURP�WKH�SRLQW�RI�ZLHZ�
RI�WKH�ZULWHU�±��LQ�WKH�SLHFH�RI�ZULWLQJ��DFWXDOO\�GLIIHUHQW�ZLOOV�GLVVHQWLQJ�RQH�WR�WKH�RWKHU�
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7KH�KHUPHQHXWLFDO�SUREOHP�±�FRQQHFWHG�WR�WKH�thema�RI�ambiguitas�±�FRPHV�
RXW�IURP�WKH�IDFW�WKDW�WKH�ZRUGV�µquae volet’17��LQFOXGHG�LQ�WKH�ODVW�ZLOO��KDYH�QR�H[�
SOLFLW�VXEMHFW��DQG��WKHUHIRUH��WKH\�FDQ�EH�UHIHUUHG�ERWK�WR�mulier DQG�WR�¿OLXV��WKXV��
WR�WKH�OHJDWHH�RU�WR�WKH�KHLU�DQG�WR�WKHLU�SRVVLEO\�GLYHUJLQJ�ZLOOV�18��EHFDXVH�µquid 

HPHUJH��RU�EHWWHU��WKH�RQO\�ZLOO�FDQ�EH�LQWHUSUHWHG�LQ�PDQ\�ZD\V��DQG�PHDQV�PDQ\�senten-
tiae��VFULSWXP�±�SOXUHV�VHQWHQWLDV�VLJQL¿FDW���6HH�DOVR�WKH�V\QWKHVLV�RI�Auct. ad Her.���������
��� �6HH�&LF���de inv.�����������DV�UHIHUUHG�LQIUD��LQ�WKH�IROORZLQJ�QRWH�
��� �6XFK�LV�WKH�FRQWLQXDWLRQ�RI�WKH�VXJJHVWLYH�FLFHURQLDQ�WH[W�±�DQ�LQVWDQFH�RI�WKH�DGRSWLRQ�RI�WKH�
JUHHN�ĲȩʌȠȢ�RI�WKH�verba �scriptum��DJDLQVW�WKH�voluntas �mens��aequitas���VHH�schulZ��loc. ult. 
cit.� supra��Q�����±�WKDW�GHVHUYHV�WR�EH�IXOO\�TXRWHG�DQG�FRPPHQWHG��>������@�µ3ULPXP��VL�¿HUL�
poterit, demonstrandum est non esse ambigue scriptum, propterea quod omnes in consuetudine 
sermonis sic uti solent ex verbo uno pluribusve in eam sententiam, in quam is, qui dicet,  
accipiendum esse demonstrabit. >���@�'HLQGH�H[�VXSHULRUH�HW�H[�LQIHULRUH�VFULSWXUD�GRFHQGXP�
LG��TXRG�TXDHUDWXU��¿HUL�SHUVSLFXXP��4XDUH�VL�LSVD�VHSDUDWLP�H[�VH�YHUED�FRQVLGHUHQWXU��RPQLD�
DXW�SOHUDTXH�DPELJXD�YLVXP�LUL��TXDH�DXWHP�H[�RPQL�FRQVLGHUDWD�VFULSWXUD�SHUVSLFXD�¿DQW��KDHF�
DPELJXD�QRQ�RSRUWHUH�H[LVWLPDUH��'HLQGH��TXD�LQ�VHQWHQWLD�VFULSWRU�IXHULW��H[�FHWHULV�HLXV�VFULSWLV�
HW�H[�IDFWLV��GLFWLV��DQLPR�DWTXH�YLWD�HLXV�VXPL�RSRUWHELW�HW�HDP�LSVDP�VFULSWXUDP��LQ�TXD�LQHULW�
illud ambiguum, de quo quaeretur, totam omnibus ex partibus pertemptare, si quid aut ad id 
appositum sit, quod nos interpretemur, aut ei, quod adversarius intellegat, adversetur. Nam 
IDFLOH��TXLG�YHUL�VLPLOH�VLW�HXP�YROXLVVH��TXL�VFULSVLW��H[�RPQL�VFULSWXUD�HW�H[�SHUVRQD�VFULSWRULV�
atque iis rebus, quae personis attributae sunt, considerabitur. >���@�Deinde erit demonstrandum, 
VL�TXLG�H[�UH�LSVD�GDELWXU�IDFXOWDWLV��LG��TXRG�DGYHUVDULXV�LQWHOOHJDW��PXOWR�PLQXV�FRPPRGH�¿HUL�
posse, quam id, quod nos accipimus, quod illius rei neque administratio neque exitus ullus ex-
VWHW��QRV�TXRG�GLFDPXV��IDFLOH�HW�FRPPRGH�WUDQVLJL�SRVVH��XW�LQ�KDF�OHJH�±�QLKLO�HQLP�SURKLEHW�
¿FWDP�H[HPSOL�ORFR�SRQHUH��TXR�IDFLOLXV�UHV�LQWHOOHJDWXU��µ0HUHWUL[�FRURQDP�DXUHDP�QH�KDEHWR��
si habuerit, publica esto’, contra eum, qui meretricem publicari dicat ex lege oportere, possit 
dici neque administrationem esse ullam publicae meretricis neque exitum legis in meretrice 
SXEOLFDQGD��DW�LQ�DXUR�SXEOLFDQGR�HW�DGPLQLVWUDWLRQHP�HW�H[LWXP�IDFLOHP�HVVH�HW�LQFRPPRGL�QLKLO�
inesse. >������@�Ac diligenter illud quoque adtendere oportebit, num illo probato, quod adver-
sarius intellegat, res utilior aut honestior aut magis necessaria ab scriptore neglecta videatur. Id 
¿HW��VL�LG��TXRG�QRV�GHPRQVWUDELPXV��KRQHVWXP�DXW�XWLOH�DXW�QHFHVVDULXP�GHPRQVWUDELPXV��HW�VL�
id, quod ab adversariis dicetur, minime eiusmodi esse dicemus. Deinde si in lege erit ex ambiguo 
controversia, dare operam oportebit, ut de eo, quod adversarius intellegat, alia in re lege cau-
tum esse doceatur. >���@�3HUPXOWXP�DXWHP�SUR¿FLHW�LOOXG�GHPRQVWUDUH��TXHPDGPRGXP�VFULSVLV-
VHW��VL�LG��TXRG�DGYHUVDULXV�DFFLSLDW��¿HUL�DXW�LQWHOOHJL�YROXLVVHW��XW�LQ�KDF�FDXVD��LQ�TXD�GH�YDVLV�
argenteis quaeritur, possit mulier dicere nihil adtinuisse adscribi ‘quae volet’, si heredis volun-
tati permitteret. Eo enim non adscripto nihil esse dubitationis, quin heres, quae ipse vellet, daret. 
$PHQWLDH�LJLWXU�IXLVVH��FXP�KHUHGL�YHOOHW�FDYHUH��LG�DGVFULEHUH��TXR�QRQ�DGVFULSWR�QLKLORPLQXV�
heredi caveretur >���@ Quare hoc genere magnopere talibus in causis uti oportebit: ‘Hoc modo 
scripsisset, isto verbo usus non esset, non isto loco verbum istud conlocasset’. Nam ex his sen-
tentia scriptoris maxime perspicitur. Deinde quo tempore scriptum sit, quaerendum est, ut, quid 
eum voluisse in eiusmodi tempore veri simile sit, intellegatur. Post ex deliberationis partibus, 
quid utilius et quid honestius et illi ad scribendum et his ad conprobandum sit, demonstrandum; 
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HW�H[�KLV��VL�TXLG�DPSOL¿FDWLRQLV�GDELWXU��FRPPXQLEXV�XWULPTXH�ORFLV�XWL�RSRUWHELW��([�VFULSWR�HW�
sententia controversia consistit, cum alter verbis ipsis, quae scripta sunt, utitur, alter ad id, quod 
scriptorem sensisse dicet, omnem adiungit dictionem¶��+HUH��RI�FRXUVH��&LFHUR��ZLOOLQJO\��OLPLWV�
KLPVHOI�WR�WKH�UKHWRULFDO�DQDO\VLV��ZKLFK�WDNHV�WKH�XSSHU�KDQG�WR�WKH�PRUH�VWULFWO\�MXULGLFDO�SUR�
¿OH��VHH��DERXW�WKH�¿UVW��+��coinG��=XU�0HWKRGLN�GHU�UHSXEOLFDQLVFKHQ�-XULVSUXGHQ]��LQ�©6WXGL�9��
$UDQJLR�5XL]ª�� ,�� 1DSROL�� ������ S�� ���� Q�� ���� DQG�� DERXW� WKH� VHFRQG�� 3�� ciApessoni�� Sul 
Senatoconsulto Neroniano��LQ�©6WXGL�3��%RQIDQWHª��,,,��0LODQR��������S������DQG�Q������±�ZLWK�
DQ�DEXQGDQFH�RI�WH[WHV��WKRXJK�UHDG�WKURXJK�D�VXIIRFDWLQJ�LQWHUSRODWLRQLVWLF�PHWKRG�±�DERXW�WKH�
SULQFLSOH�RI�FODVVLFDO� ODZ�DFFRUGLQJ�WR�ZKLFK��XQOHVV�GLIIHUHQWO\�VWDWHG��©OD�VFHOWD�QHO�FDVR�GL�
OHJDWR� JHQHULFR� VSHWWDYD� DO� OHJDWDULR� VH� LO� WHVWDWRUH� O¶DYHYD� GLVSRVWD� FRQ� OHJDWR� GL� SURSULHWj��
DOO¶HUHGH�VH�FRQ�OHJDWR�G¶REEOLJD]LRQH�>LQ�FDVH�RI�JHQHULF�OHJDF\��WKH�OHJDWHH�KDG�WKH�FKRLFH�LI�WKH�
WHVWDWRU�XVHG�D�UHDO�HVWDWH�OHJDF\��ZKLOH�WKH�KHLU�KDG�WKH�FKRLFH�LI�WKH�WHVWDWRU�XVHG�DQ�REOLJDWLRQ�
OHJDF\@ª��VR�DOUHDG\�&��Ferrini��Studi sul ‘legatum optionis’��LQ�id.��2SHUH��,9��0LODQR��������S��
����Q�����S������DQG������costA��Cicerone giureconsulto��,��S������I��DQG�Q�����PRUH�UHFHQWO\�3��
Voci��Diritto ereditario romano2��,,��S������DQG�Q������,Q�WKH�SUHVHQW�FDVH�ZH�VKRXOG�EH�LQ�IURQW�
RI�D�OHJDF\�per damnationem�>µheres – dato¶� FI��*DL���inst. �����@�DQG��WKHUHIRUH��WKH�FKRLFH�
VKRXOG�EH�XS�WR�WKH�KHLU��EXW�KHUH�WKH�K\SRWKHVLV�VHHPV�WR�EH�WKH�RSSRVLWH��VHH�������DQG��FRUUHFW�
O\��Ferrini��op. cit.������DQG������EXW�QRW�ciApessoni��op. cit.������� ,Q�¿UVW�SODFH��KRZHYHU��WKH�
LQWHUHVWHG�SDUW\�VKDOO��WU\�WR��GHPRQVWUDWH�WKDW�WKHUH�DUH�QR�DPELJXLWLHV��DQG�WKDW�WKH�ZRUGLQJ�±�
XVHG��LQ�RXU�FDVH��E\�WKH�WHVWDWRU�±�LV�D�FRPPRQ�ZD\�WR�H[SUHVV�RQHVHOI��RI�FRXUVH�µsi >DOO�WKLV@ 
¿HUL�SRWHULW¶��DV�WKH�VDPH�&LFHUR�REVHUYV���)RU�VXFK�UHDVRQ��WKH�LQWHUSUHWDWLRQ�VKDOO�EH�FDUULHG�RQ�
©FRQWH[WXDOLVLQJª�LQ�WKH�©ZKROHª�WKH�GLVFXVVHG�SRLQW��$QG�KHUH�&LFHUR�VHHPV�WR�VKRZ�DQ�DVWRQ�
LVKLQJ�PHWKRGRORJLFDO�PRGHUQLW\��KH�REVHUYV�WKDW�WKH�RSHUDWLRQ��FRQVFLRXV�RU�XQFRQVFLRXV�DV�LW�
LV��WKURXJK�ZKLFK�RQH�VHSDUDWHV�IURP�WKH�FRQWH[W�WKH�REMHFW�RI�GLVFXVVLRQ�LV��LQ�LWVHOI��WKH�UHDO�
VRXUFH�RI�DPELJXLW\��EHFDXVH�WKHUH�LV�QRW�DQ�H[SUHVVLRQ�WKDW��RXW�IURP�LWV�UHIHUHQFH�VWUXFWXUH��
JLYHV�QR�ZD\�WR�PRUH�WKDQ�DQ�LQWHUSUHWDWLRQ��DQG�FI���e.g.��'���������>&HOV����dig.@��µIncivile est 
nisi tota lege perspecta una aliqua particula eius proposita iudicare vel respondere¶�±�D�SDUDOOHO�
LVP�PHQWLRQHG�E\�-��stroux��Summum ius summa iniuria. Ein Kapitel aus der Geschichte der 
interpretatio iuris�� /HLS]LJ�%HUOLQ�� ������ S�� ��� I��� DQG� Q�� ��� VSHFL¿FDOO\� > � id., 5|PLVFKH�
5HFKWVZLVVHQVFKDIW�XQG�5KHWRULN��S�����II��DQG�Q����@��DERXW�ZKLFK�(��leVy��5HZ��WR�stroux, op. 
cit.��LQ�©=66�ª��;/9,,,��������S������ �id.��5HFKW�XQG�*HUHFKWLJNHLW��LQ�*HVDPPHOWH�6FKULIWHQ��,��
.|OQ�*UD]��������S�������7KXV��DOO�HOHPHQWV�WKDW�DUH��VR�WR�VD\��©DURXQGª�WKH�ZLOO�VKDOO�EH�LGHQWL�
¿HG��HOHPHQWV�WKURXJK�DQG�WKDQNV�WR�ZKLFK�LW�LV�SRVVLEOH�WR�ZKROO\�©UHFRQVWUXFWª�WKH�ZLOO�RI�WKH�
WHVWDWRU� ±� DV� ©RWKHUV� SLHFHV� RI�ZULWLQJ�� UHOHYDQW� HYHQWV�� DVVHUWLRQV�� LQWHQWLRQV� �RI� FRXUVH� H[�
SUHVVHG���IDFWXDO�EHKDYLRXUª��H[�FHWHULV�HLXV�VFULSWLV��IDFWLV��GLFWLV��DQLPR�DWTXH�YLWD�HLXV���FI��(��
betti�� Zur Grundlegung einer allgemeiner Auslegungslehre�� LQ� ©)HVWVFKULIW� (�� 5DEHOª�� ,,��
7�ELQJHQ��������S������Q����a��ZKLOH�Voci��op. cit.�������VSHDNV�RI�D�©GHVFUL]LRQH�FKLDULVVLPD�GL�
TXHOOD�FKH�L�JLXULVWL�FKLDPDQR�consuetudo testatoris >D�YHU\�FOHDU�GHVFULSWLRQ�RI�ZKDW�WKH�MXULVWV�
FDOO�consuetudo testatoris@ª���7R�JHW�EDFN�WR�WKH�FDVH�LQ��������ZH�FDQ�WKLQN�WR�WKLV�K\SRWHVLV��WKH�
WHVWDWRU�KDG�H[SUHVVHG�LQ�VHYHUDO�RFFDVLRQV�KLV�ZLOO��ZKLOH�DOVR�VD\LQJ�WKDW�©KLV�ZLIHª��RU��DOWHU�
QDWLYHO\��©KLV�KHLUª��FRXOG�KDYH�FKRRVHQ�WKH�VLQJOH�SLHFHV�RI�VLOYHUZDUH�WKDW�DUH�WKH�REMHFW�RI�WKH�
OHJDF\��ZH�FRXOG�VD\�VRPHWKLQJ�VLPLODU��IRU�LQVWDQFH��ZLWK�UHIHUHQFH�WR�'����������>$OI����dig. ab 
anon. epit.@�±�DERXW�ZKLFK�ZH�ZLOO�WDON�LQIUD������±�LI�ZH�FRXOG��E\�FKDQFH��DVFHUWDLQ�WKDW�WKH�
WHVWDWRU�PHQWLRQHG�verbatim WKH�H[DFW�PRGHO�WR�EH�IROORZHG�LQ�RUGHU�WR�EXLOG�XS�WKH�PRQXPHQW��
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senserit scriptor’19�FDQQRW�EH�XQLYRFDOO\�DVFHUWDLQHG��$OO�WKLV�EULQJV�IRUWK�DQ�DUJX�
PHQW�±�DQ�DOPRVW�SDUDGR[LFDO�RQH��WKXV��DQ�DUJXPHQW�WKDW�GHVHUYHV�H[DPLQDWLRQ�±�
EHWZHHQ�PRWKHU�DQG�VRQ��DV�WKH�VDPH�&LFHUR�GHVFULEHV��YDVD�PDJQL¿FD�HW�SUHWLRVH�
FDHODWD�SHWLW�D�¿OLR�PDWHU������2I�FRXUVH�post mortem eius �WKDW�LV��RI�WKH�WHVWDWRU��
KXVEDQG�RI�WKH�ZRPDQ�DQG�IDWKHU�RI�WKH�KHLU���ZLWK�D�UHSO\�±�V\PPHWULFDO�DQG�
RSSRVLWH�WR�KLV�PRWKHU¶V�FODLP�±�ille��VFO��heres) se, quae ipse vellet, debere dicit�

�����&RPLQJ�EDFN�WR�Brutus��WKH�HIIRUW�RI�WKH�LQWHUSUHWHU�VKDOO�QRW�EH�H[�
KDXVWHG�E\�D�©XQLWDU\�DFWª��EXW�LW�UHTXLUHV�D�OLVW�RI�RSHUDWLRQV�ZKLFK�©QHF�
HVVDULO\ª� GHSHQG� RQH� IURP� WKH� SUHFHGLQJ� �DV� LW� LV� HORTXHQWO\� VKRZHG� RXW�
E\�WKH�FRQVHTXHQWLDO�PRUSKHPHV��µ… primum … deinde … postremo …¶���
RSHUDWLRQV�H[SUHVVHG�E\�WKH�YHUEV�µvidere¶�DQG�µdistinguere¶��ERWK�DLPLQJ�WR�

���������7R�WKLV�UHJDUG��ZH�FDQQRW�RPLW�WR�FRQVLGHU�WKH�IXUWKHU�SRVVLELOLW\�WKDW�HYLGHQFH�RI�WKH�
RSSRVLWH�WKHVLV��i.e.�RI�WKH�RSSRVLQJ�SDUW\��FRXOG�EH�IRXQG�LQ�VXFK�GDWD��µsi quid aut ad id apposi-
tum sit, quod nos interpretemur, aut ei, quod adversarius intellegat, adversetur¶��WKLV�LV�QRW�H[�
SOLFLWO\�VDLG�LQ�WKH�WH[W��ZKLFK�PHQWLRQV��LQVWHDG��WKH�ZD\�WR�¿QG�WKH�DUJXPHQWV�DJDLQVW�WKH�RS�
SRVLQJ�SDUW\��EXW�,�WKLQN�LW�FDQ�EH�LQIHUUHG�IURP�WKH�ZKROH�PHDQLQJ�RI�LW�DQG��WH[WXDOO\��IURP�WKH�
FODXVH�µVL�TXLG�H[�UH�LSVD�GDELWXU�IDFXOWDWLV¶���WKH�KHLU�DFTXDLQWV�KLPVHOI�ZLWK�WKH�IDFW�WKDW�±�ZH�
DUH�VWLOO�FRQVLGHULQJ�WKH�FDVH�SUHVHQWHG�LQ�de inventione�±�WKH�WHVWDWRU�KDG�PDQ\�WLPHV�PHQWLRQHG�
WKH�OHJDWHH�ZRPDQ�DV�WKH�RQH�ZKR�VKRXOG�KDYH�FKRRVHQ�WKH�VLOYHUZDUH��:KR�LV�HQWLWOHG�WR�LW�VKDOO�
WKHQ�FRQYLQFH�WKH�KHDUHUV��RU�WKH�MXGJH��LO�©WUDWWDWR�GL�UHWRULFD�SUHVXSSRQH�VHPSUH�OD�FRQWURYHUVLD�
JLXGL]LDULDª�>WKH�©UKHWRULFDO�WUHDWLVH�KDV�DOZD\V�DV�LWV�SUHPLVH�WKH�ODZVXLWª@�±�VR�VDLG�VKDUSO\�
Voci��op. cit.��S�������WKH�WKH�VROXWLRQ�SURSRVHG�E\�KLV�DQWDJRQLVW��XQOLNH�WKH�VROXWLRQ�KH�VXSSRUWV��
FDQQRW�EH�DSSOLHG�±�DQG�KHUH�&LFHUR�UHFDOOV�DQRWKHU�LQVWDQFH��µnos quod dicamus … ‘meretrix 
coronam auream ne habeto; si habuerit, publica esto¶��LQ�ZKLFK�LW�FDQ�EH�GHPRQVWUDWHG�WKDW�QRW�
WKH�meretrix�EXW�WKH�JROG�FURZQ�WKDW�VKH�ZRUH�DJDLQVW�±�VR�LW�VHHPV�±�WKH�mores�FDQ�EH�WKH�REMHFW�
RI� WKH�DXFWLRQ��WKDW� LV�XVHG�WR�VXSSRUW� WKH�H[SUHVVHG�SULQFLSOH���������� LQ�WKH�LQVWDQFH�RI� WKH� 
meretrix WKHU�LV�D�FOHDU�UHIHUHQFH�WR�D�©OH[�¿FWDª��FUHDWHG�E\�&LFHURQH��DV�KH�XQGHUOLQHV����������
VHH�DOUHDG\�-�.��orelli��M. Tullii Ciceronis opera��9,,,��2QRPDVWLFRQ�7XOOLDQXP��=�ULFK��������
S�������7KHQ��ZKHQHYHU�WKH�UHDVRQLQJ�RI�WKH�RSSRVLQJ�SDUW\�VHHPV�WR�EH�IRXQGHG��LWV�VWUHQJKW�FDQ�
EH�SRVVLEO\�SDUDO\]HG�WKURXJK�WKH�REMHFWLRQ�WKDW�WKH�VROXWLRQ�LV��LQ�DQ\�FDVH��GLVKRQHVW��RU�XQXVH�
IXO�RU��DJDLQ��QRW�QHFHVVDU\��ZKLOH�WKH�FRQWUDU\�ZLOO�EH�SURYHG�ZLWK�UHIHUHQFH�WR�WKH�RWKHU�VROX�
WLRQ��±�DQG�WKURXJK�WKH�XVH��HYHQWXDOO\��RI�VRPH�SUHVXPSWLRQV��IRU�LQVWDQFH�VXSSRVLQJ�WKDW�WKH�
WHVWDWRU�ZRXOG�QRW�KDYH�XVHG�VXFK�H[SUHVVLRQV��LI�WKH�H[SODQDWLRQ�JLYHQ�IURP�WKH�RSSRVLQJ�SDUW\�
ZRXOG�KDYH�EHHQ�DGPLWWHG�±�i.e.�VXSSRVLQJ�WKDW�WKH�RSSRVLQJ�SDUW\�LV�UHFDOOLQJ�D�GLIIHUHQW�UXOH��
ZKLFK�KHUH�FDQQRW�EH�DSSOLHG����������7KDQNV�WR�VXFK�UHPDUNV��WKH�OHJDWHH��WKH�mulier-mater RI�
RXU�FDVH��ZLOO�FODLP�WKDW�WKH�WHVWDWRU�ZRXOG�QRW�KDYH�DGGHG�µquae volet¶�LI�KH�KDG�UHIHUUHG�WR�WKH�
KHLU��EHFDXVH�WKLV�ZRXOG�KDYH�FOHDUO\�UHVXOWHG�IURP�D�FODXVH�ODFNLQJ�VXFK�VSHFL¿FDWLRQ���������
±�DQG��DV�VXFK��FRQVLVWHQW�ZLWK�WKH�regula iuris��DOUHDG\�PHQWLRQHG�LQ�'����������>,DY����post. ex 
Lab.@��SUREDEO\�FRPLQJ�IURP�WKH�digestorum�ERRNV�RI�$X¿GLXV�1DPXVD��SXSLO�RI�6HUYLXV��FI��
lenel��Palingenesia��,��F�����Q�����$XI��1DP����DQG�F������Q�������,DY���
��� �1RWLFH�WKH�XVH�RI�WKH�ODWLQ�YHUE�µsentire¶��RQ�ZKLFK�ZH�ZLOO�FRPH�EDFN�LQ�WKH�FRQWLQXD�
WLRQ�RI�WKLV�ZRUN��ZLWK�UHIHUHQFH�WR�'�����������$OI����dig. ab anon. epit.���VHH�LQIUD������
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massimo miglietta

WKH�RXWFRPH�RI�µhabere regulam¶�
7KXV��FRQVLGHULQJ�ZKDW�ZH�KDYH�REVHUYHG��WKH�LQWHUSUHWHU�FDQQRW�FRQ¿QH�

KLPVHOI�WR�D�VXSHU¿FLDO��WKDW�PHDQV�©H[WHUQDOª��DQDO\VLV�RI�WKH�UHDOLW\�
5HDOLW\�� LQ� ¿UVW� SODFH� �primum …���PXVW� EH� ULJRURXVO\� HYDOXDWHG�� ,I� LW�

FRPHV�RXW�WR�EH�©DPELJXRXVª��VR��GXDV�SOXUHVYH�UHV�VLJQL¿FDW���LW�PXVW�EH�
REVHUYHG��YHUE�µvidere¶��IURP�HYHU\�ZLHZSRLQW��LQ�RUGHU�WR�¿QG�DOO�LWV�SRV�
VLEOH�PHDQLQJV�

6R��… deinde …���HYHU\�VLQJOH�SDUW�PXVW�EH�FRUUHFWO\�PDUNHG��µdi-stin-
guo¶�PHDQV�©WR�GRWª��WKDW�LV��©WR�PDUNª�20��LQ�D�VWULFWO\�MXULGLFDO�SHUVSHFWLYH��
ZH�FRXOG�DUJXH�WKDW�WKH�YHUE�µdistinguere¶�DFTXLUHV�±�LQ�WKLV�VSHFL¿F�FRQWH[W�
±�WKH�PHDQLQJ�RI�©WR�JLYH�WR�res�WKH�FRUUHFW�nomen iurisª��WKDW�LV��WR�FRQQHFW�
LW�WR�WKH�ULJKW�VHFWRU�RI�WKH�MXULGLFDO�V\VWHP��

%XW� ZH� FDQQRW� IRUJHW� WKDW� WKH� LQWHUSUHWHU� JRHV� WKURXJK� VXFK� DFWLYLWLHV�
LQ�RUGHU� WR�UHDFK��WR� LGHQWLI\�RU��EHWWHU�� WR�FUHDWH�� WKH�µregula¶�� WKDW� LV�� WKH�
©HYDOXDWLRQ�VWDQGDUGª21�� WKURXJK�ZKLFK�KH�FDQ�GHWHUPLQH�ZKDW�LV�WUXH�DQG�

��� �&I��$��WAlde� j.b. hoFMAnn��/DWHLQLVFKHV�HW\PRORJLVFKHV�:|UWHUEXFK��,��+HLGHOEHUJ��
19825��µDistinguo¶�±�µInstigo¶��S������DQG�S������I���QRU�ZH�FDQ�H[FOXGH�WKDW�VXFK�YHUE�UH�
IHUUHG�DOVR��DV�D�FRQVHTXHQFH�RI�LWV�PDLQ�PHDQLQJ��WR�WKH�RSHUDWLRQ�RI�©VHSDUDWLQJª�WKH�res 
REMHFW�RI�LQWHUSUHWDWLRQ�IURP�RWKHU�res��VLPLODU�EXW�ZLWK�GLIIHUHQW�SUR¿OHV��LQ�RUGHU�WR�DSSO\�
�RU�QRW�WR�DSSO\��DQDORJLFDOO\�WKH�regula iuris��&I��/��VAccA��&DVLVWLFD�JLXULVSUXGHQ]LDOH�H�
FRQFHWWXDOL]]D]LRQH�µURPDQLVWLFD¶��LQ�©$WWL�&RQYHJQR�/HJJH��*LXGLFL��*LXULVWL��&DJOLDUL����
���PDJJLR������ª��0LODQR��������S�����II�� �eAd���0HWRGR�FDVLVWLFR�H�VLVWHPD�SUXGHQ]LDOH��
Ricerche��3DGRYD��������S�����II�
21  7KH�ZRUG�µregula¶��i.e.��XVXDOO\��WKH�©UXOHª��PHDQLQJ��¿UVWO\��WKH�LQVWUXPHQW��DV�ZHOO�DV�
µnorma¶�PHDQV�XVXDOO\�©VTXDUHª�RU�DOVR�©ULJKW�DQJOHª��GHULYHV�IURP�DUFKLWHFWXUH�DQG�KDV��
WKHUHIRUH��D�WHFKQLFDO�RULJLQ�DQG�QDWXUH��FI��9LWUXY���de archit.�������DQG�����LQ�WKLV�VHFRQG�FDVH��
WKH�VDPH�9LWUXYLXV�PRYHV�WKH�ZRUG�µnorma¶�IURP�WKH�DUFKLWHFWRQLF�WR�WKH�GLDOHFWLFDO�¿HOG�
ZKLOH�WDONLQJ�DERXW�µnorma artis grammaticae¶��������������������������RSSRVHG��DOVR��WR�µnor-
ma¶��VHH�LQIUD���������������������������������������������������������SUDHI�����KHUH�PHDQLQJIXOO\� 
WKH�©UXOHª� IRUPV��ZLWK�RWKHU� VLPLODU�HOHPHQWV�� D� WULDQJXODU� WRRO�� i.e.� D� µnorma¶������������
����������������������������DQG�����������������������DQG����$V�WR�WKH�µnorma¶�²�DQG�WR�WKH�
H[SUHVVLRQV�FRQQHFWHG�WR�LW��DV�µad normam’ �KHQFH�WKH�FRPPRQ�LWDOLDQ�H[SUHVVLRQ�©HVVHUH�
D�QRUPDª�>©WR�FRPSO\�ZLWK�VWDQGDUGVª��RU�©WR�EH�ZLWKLQ�WKH�QRUP��WKDW�VWDWHV�VWDQGDUGV�ª@��
²�FI��9LWUXY���de archit. ��������������ZLWK�UHIHUHQFH�WR�WKH�SURSRUWLRQV�²�µad normam’ — 
RI�WKH�PRGXODU�FDQRQ�RI�WKH�KXPDQ�ERG\��NQRZQ�DV�WKH�©YLWUXYLDQ�PDQª��PDGH�HYHQ�PRUH�
IDPRXV�E\�WKH�GUDZLQJ�RI�/HRQDUGR�GD�9LQFL�������������������������������������SUDHI�����VHH�
supra��DQG��������6HH��e.g.��DOVR�3OLQ���nat. hist.�������DQG���������ZH�FDQ��WKHUHIRUH��DUJXH�
WKDW��LQ�WKH�¿HOG�RI�WKH�MXULGLFDO�VHPDQWLFV��WKH�ZRUGV�µregula¶�DQG�µnorma¶�PHDQ��LQ�VRPH�
ZD\��UHVSHFWLYHO\��WKH�©HYDOXDWLRQ�VWDQGDUGª��i.e.��©LQ�VHQVR�PHWDIRULFR��VWUXPHQWR�LGRQHR�
D�PRVWUDUH�XQD�FRQIRUPLWj�>LQ�D�PHWDSKRULFDO�VHQVH��WKH�LQVWUXPHQW�DSW�WR�VKRZ�D�FRQIRUP�
LW\@ª��RU�WR�©FRQIRUPª��VHH�/��lAntellA, e. stolFi, M. deGAnello��2SHUD]LRQL�HOHPHQWDUL�
di discorso e sapere giuridico��7RULQR��������S��������DQG�WKH�©GLUHFWLRQª��FI��WKH�LQWHUHVWLQJ�
incipit�RI�WKH�VR�FDOOHG�Regula sancti Benedicti��©µregula appellatur’ ab hoc quod oboedien-
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ZKDW��RQ�WKH�FRQWUDU\��LV�QRW��µambigua primum videre, deinde distinguere, 
SRVWUHPR�KDEHUH�UHJXODP�TXD�YHUD�HW� IDOVD� LXGLFDUHQWXU�«’)22� DQG�ZKLFK�
FRQVHTXHQFHV�PXVW�EH�LQIHUUHG�±�RU��GLIIHUHQWO\��PXVW�EH�H[FOXGHG�±�LI�VRPH�
SUHPLVHV�KDYH�EHHQ�VWDWHG��µ… et quae quibus propositis essent quaeque non 
essent consequentia’)����

&LFHUR�GRHV�QRW�OLPLW�KLPVHOI�WR�JRLQJ�WKURXJK�WKLV�SUHFLRXV�DQG�HOHJDQW�
GHVFULSWLRQ��EXW��DV�KH�KDG�DOUHDG\�VDLG�LQ�GHWDLOV��DV�PDMRU�SUHPLVH��KH�H[�
SODLQV� WKDW� WKH� WUXH� UHDVRQ�ZK\�6HUYLXV�GHGLFDWHG�KLPVHOI�±� VLQFH�KH�ZDV�
\RXQJ�DQG�ZLWK�UHPDUNDEOH�HIIRUW�±�WR�OLEHUDO�DUWV��DQG�SDUWLFXODUO\�WR�GLD�
OHFWLFV��VKRXOG�QRW�EH�SODFHG�LQ�D�ZLVK�WR�KDYH�D��PHUHO\��ZLGHU�©DFDGHPLFDO�
NQRZOHGJHª��EXW�LQ�WKH�LQWHQWLRQ�WR�H[SORLW�±�LQ�WKH�PRVW�©XVHIXOª�ZD\��SUDJ�
PDWLFDOO\�±�WKH�SRWHQWLDO�RI�VXFK�PHWKRG�LQ�WKH�LQWHUSUHWDWLRQ�RI�WKH�MXULGLFDO�

dum µdirigat’ mores�>WKH�SULPHV�DUH�PLQH@ª��DQG�WKH�©SURIRXQGLW\ª�RI�KXPDQ�EHKDYLRXU�
��� �,W�LV�QRW�HDV\�WR�LGHQWLI\�ZKLFK�VSHFL¿F�PHDQLQJ�RI�©WUXWKª��DQG��E\�VLPPHWU\��RI�µIDO�
VLW\¶��&LFHUR�PHDQW�WR�DOOXGH�WR�ZLWK�UHIHUHQFH�WR�WKH�RSHUDWLQJ�RI�WKH�regula �iuris���7KLV�LV�
VR�WUXH�WKDW�DOO�ODZ�VFKRODUV�WKDW�GHDOW�ZLWK�&LF���Brut. �������VWRSSHGHPVHOYHV�DW�WKH��PHUH�
RU� OHVV�� OLWHUDO� WUDQVODWLRQ�RI� WKH�WH[W��VHH�ELEOLRJUDSK\� LQIUD�� LQ� WKH�IROORZLQJ�QRWH���,W� LV�
QRW�WR�EH�H[FOXGHG��WKRXJK��WKDW�±�EH\RQG�WKH�FOHDU�UKHWRULFDO�VWUXFWXUH��µTXD�YHUD�HW�IDOVD�
iudicarentur¶��±�&LFHUR�KDG�DOUHDG\�LQ�PLQG�WKH�VR�FDOOHG�©SUREDELOLVPª�RI�WKH�$FDGHPLFV��
WR�ZKLFK�KH�ZLOO�IXOO\�DGKHUH�LQ�KLV�PDWXULW\��©3UREDELOLVPª�LV�D�VRUW�RI�©SUDJPDWLF�VNHSWL�
FLVPª��ZKLFK��ZKLOH�LW�GRHV�QRW�GHQ\�WKH�H[LVWHQFH�RI�D�WUXWK�EH\RQG�WKH�SKHQRPHQLF�GDWD��
DLPV�PDLQO\�WR�JLYH�XV�WKH�FKDQFH�RI�D�SUREDEOH�NQRZHGJH��D�NQRZOHGJH�WKDW��ZKDW�LV�PRUH�
UHOHYDQW�WR�XV��LV�XVHIXO�WR�JXLGH�WKH�DFWLYLW\�RI�WKH�LQWHUSUHWHU��LQ�WKLV�FDVH��DQG�IXQFWLRQDO�
WR�LW��,W�LV�PRVWO\�LOOXPLQDWLQJ��LQ�WKLV�FRQWH[W��WKH�DPSOH�DQG�ZHOO�NQRZQ�GLDORJXH�±�WKDW�
GHYHORSV�LQ�D�SORW�RI�K\SRWKHVLV�DQG�UHSOLHV�±�ZLWK�/XFXOOXV�LQ�&LF���acad. ���6XFK�LVVXH�GRHV�
QRW�IDLO�WR�EULQJ�IRUWK�ZLGH�UHÀHFWLRQV��DOVR��IURP�PRGHUQ�VFKRODUV��,�ZRXOG�PHQWLRQ��DPRQJ�
WKH�RWKHUV��WKH�VWLPXODWLQJ�UHÀHFWLRQV�LQ�©3URFHVVR�H�YHULWjª��cur.�$��MAriAni MArini, 3LVD��
������passim�
��� �2Q�WKLV�SRLQW�VHH��&��Ferrini��Le scuole di diritto in Roma antica (discorso inaugurale)��
in id.��2SHUH��,,��0LODQR��������S����1��AbbAGnAno,�µ'LDOHWWLFD¶��LQ�id., 'L]LRQDULR�GL�¿ORVR-
¿D��7RULQR��������S������ c. cArcAterrA��/H�GH¿QL]LRQL�GHL�JLXULVWL�URPDQL��0HWRGR��PH]]L�H�
¿QL��1DSROL��������S�����II���$��WAtson��/DZ�0DNLQJ�LQ�WKH�/DWHU�5RPDQ�5HSXEOLF��2[IRUG��
������S������I�� A. GuZMán brito��'LDOpFWLFD��FDVXtVWLFD�\�VLVWHPiWLFD�HQ�OD�MXULVSUXGHQ-
cia romana��LQ�©5HYLVWD�GH�(VWXGLRV�+LVWRULFR�-XULGLFRVª��9��������S�����Q������)��GAllo��
Synallagma e conventio nel contratto. Ricerca degli archetipi della categoria contrattuale 
H�VSXQWL�SHU�OD�UHYLVLRQH�GL�LPSRVWD]LRQL�PRGHUQH��&RUVR�GL�GLULWWR�URPDQR��,��7RULQR��������
S������DQG�Q������ M. bretone��Storia del diritto romano8��%DUL��������S������ A. schiAVone��
Giuristi e nobili nella Roma repubblicana��%DUL��������S�������� �id.��Linee di storia del 
pensiero giuridico romano��7RULQR��������S������DQG�QRZ��ZLWK�VRPH�VOLJKW�FKDQJLQJ��id.��
,XV��/¶LQYHQ]LRQH�GHO�GLULWWR�LQ�2FFLGHQWH��7RULQR��������S�������)RU�D�V\QWKHVLV�RI�WKH�FRQ�
FHSWV�LQ�&LF���Brut. ��������VHH��ODVWO\��/��VAccA��L’ ‘Aequitas’ nella ‘interpretatio pruden-
tium’��LQ�©µ$HTXLWDV¶��*LRUQDWH�LQ�PHPRULD�GL�3DROR�6LOOLª��cur. G. sAntucci,�3DGRYD��������
S�����
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PDWWHUV��XW�LXV�FLYLOH�IDFLOH�SRVVHW tueri)����

&LF���Brut.���������>«@�QDP�HW�LQ�LVGHP�H[HUFLWDWLRQLEXV�LQHXQWH�DHWDWH�IXLPXV�HW�
SRVWHD�XQD�5KRGXP�LOOH�HWLDP�SURIHFWXV�HVW��TXR�PHOLRU�HVVHW�HW�GRFWLRU��HW�LQGH�XW�
UHGLLW��YLGHWXU�PLKL�LQ�VHFXQGD�DUWH�SULPXV�HVVH�PDOXLVVH�TXDP�LQ�SULPD�VHFXQGXV25��

,Q�RWKHU�WHUPV��6HUYLXV�ZRXOG�KDYH�SUHIHUUHG�WR�UHDFK�D�PRVW�SUHPLQHQW�
SRVLWLRQ�LQ�WKH�MXULGLFDO�VFLHQFH��WKDQ�WR��IDFH�WKH�GDQJHU�WR��EHORQJ��recti-
us�� WR�EHORQJ�only�� WR� WKH�VHFRQG�URZ�RI� WKH�UKHWRUV��$QG��ZKLOH�SXUVXLQJ�
WKLV�DLP��6HUYLXV�ZRXOG�KDYH�SUDFWLFHG�� LQ�DQ�H[FOXVLYH�ZD\��D� WUXH�µars¶��
WKXV�GLIIHULQJ�HYHQ�IURP�SRQWLIH[�PD[LPXV�4XLQWXV�0XFLXV�6FDHYROD��ZKR�
ZDV�FRQVLGHUHG�WKH�JUHDWHVW�MXULVW�RI�WKH�SUHFHGLQJ�JHQHUDWLRQ��DQG�ZKR�ZDV�
WHDFKHU�ERWK�RI�6HUYLXV�DQG�&LFHUR��TXDOL¿HG��E\�&LFHUR��DV�©YHU\�H[SHUL�
HQFHG�LQ�ODZª��EXW�QRWKLQJ�PRUH�26��

&LFHUR�H[SUHVVHV�KLV�RSLQLRQ�±�ZKLFK�LV�DQ�RSLQLRQ��¿UVW�RI�DOO��RQ�WKH�©VWDWH�
RI� MXULVSUXGHQFHª�DW�KLV�DJH��QRW� ODFNLQJ�RI� WKH�KRSHV� WKH�ZULWHU�GUHDPHG�
DERXW27��WKXV�DQ�RSLQLRQ�WKDW�PLUURUV�PRUH�ZKDW�MXULVSUXGHQFH�©VKRXOG�EHª��
WKDQ�ZKDW�MXULVSUXGHQFH�©WUXO\�LVª�±�ZLWK�D�KDSS\�FKLDVPXV��µvidetur mihi in 
secunda arte > �LXV�FLYLOH@ primis esse maluisse quam in prima > �HORTXHQ�
WLD@ secundus’28�

��� �&I��&LF���Brut.���������>«@�µQuia mihi et tu videris – inquit >VFO��Brutus@�±�tantum iuris 
civilis scire voluisse quantum satis esset oratori, et Servius eloquentiae tantum assumpsisse 
XW�LXV�FLYLOH�IDFLOH�SRVVHW�WXHUL¶��
��� �7UDQVODWLRQ�IURP�hubbell��Cicero. II��©$V�\RXQJ�PHQ�ZH�SXUVXHG�WKH�VDPH�UKHWRULFDO�
VWXGLHV�KHUH��DQG�DIWHUZDUGV�KH�ZHQW�ZLWK�PH�WR�5KRGHV�WR�DFTXLUH�D�PRUH�SHUIHFW�WHFKQLFDO�
WUDLQLQJ��5HWXUQLQJ�IURP�KHUH�KH�JDYH� WKH� LPSUHVVLRQ�RI�KDYLQJ�FKRVHQ� WR�EH�¿UVW� LQ� WKH�
VHFRQG�DUW�UDWKHU�WKDQ�VHFRQG�LQ�WKH�¿UVWª�
��� �6HH�WKH�LGHRORJLFDO�SUHPLVHV�HPHUJLQJ�IURP�&LF���Brut. �������II���LQFOXGHG�������WR�
ZKLFK�'��nörr��3RPSRQLXV�RGHU� µ=XP�*HVFKLFKWVYHUVWlQGQLV�GHU�U|PLVFKHQ�-XULVWHQ¶� �
id., 3RPSRQLR�R�GHOOD�µLQWHOOLJHQ]D�VWRULFD�GHL�JLXULVWL�URPDQL¶�>WUDG��LW���0��Fino, e. stolFi@��
LQ�©5'5�ª� ,,��������S�������JLYHV�VHHPLQJO\�D�SRVLWLYH�LQWHUSUHWDWLRQ��ZKLOH�&LFHUR�SUDLVHV�
±�DV�LW�KDSSHQV�IUHTXHQWO\�±�VRPHRQH�±�LQ�WKLV�FDVH��6FHYROD�±�QRW�WR�FHOHEUDWH�KLV�TXDOLWLHV��
EXW�DFWXDOO\�WR�PDNH�WKH�UHOHYDQFH�RI�ZKDW�KH�ZDQWV�WR�VWDWH�DERXW�RWKHUV�±�i.e.��LQ�WKLV�FDVH��
&UDVVXV�±�VWURQJHU��
��� �&LFHUR� DOOXGHV�� E\� WKHVH� H[SUHVVLRQV�� WR� µius civile in artem redigere¶�� DERXW�ZKLFK�
ZH�UHIHU�DJDLQ�WR�WKH�ZRUN�RI�)HUGLQDQGR�%RQD��PHQWLRQHG�supra��Q�����DQG��ODVWO\��WR�0��
tAlAMAncA��,O�GLULWWR�URPDQR�IUD�PRGHOOR�LVWLWX]LRQDOH�H�PHWRGRORJLD�FDVLVWLFD��LQ�©'LULWWR�
URPDQR��WUDGL]LRQH�URPDQLVWLFD�H�IRUPD]LRQH�GHO�GLULWWR�HXURSHR��*LRUQDWH�GL�VWXGLR�LQ�ULFRU�
GR�GL�*LRYDQQL�3XJOLHVHª��cur��/��VAccA,�3DGRYD��������S������
��� �/DVWO\��%LVFRWWL��LQ�$��cenderelli,�%��biscotti��3URGX]LRQH�H�VFLHQ]D�GHO�GLULWWR��VWRULD�
di un metodo��7RULQR��������S�������VWUHVVHV�WKDW�WKH�DVVHUWLRQ�WKDW�6HUYLXV�LV�©VHFRQGª�PXVW�
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�����7KLV�GHVFULSWLRQ��VR�SDVVLRQDWH�DV�LW�LV�WUXO\�FOHDU�DQG�UH¿QHG��LV�WKH�
JURXQG�RQ�ZKLFK�PRVW�PRGHUQ�VFKRODUV�FXUUHQWO\�VWDWH�WKDW�RQH�RI�WKH�PRVW�
LQWHUHVWLQJ�SUR¿OHV�RI�WKH�MXULGLFDO�VFKRRO�RI�6HUYLXV�FDQ�EH�SURSHUO\�VHHQ�LQ�
WKH�©GLDOHFWLFDO�PHWKRGª�DV�V\VWHPDWLFDOO\�DSSOLHG�RQ�WKH�DQDO\VLV�RI�FDVH�
ODZ29�

7KH�LQWHUSUHWDWLRQ�RI�6FKXOW]��WKRXJK�YHU\�FRLQFLVHO\�H[SUHVVHG��FRXOG�EH�
QRW�IDU�IURP�WUXWK��DV�KH�GHVFULEHV�VXFK�DQDO\VLV�DV�FKDUDWHULVHG�E\�WKH�XVH�RI�
GLVWLQFWLRQV�RU�GLIIHUHQWLDH��RQ�RQH�VLGH��DQG�E\�©V\QWKHVLVª�RSHUDWLRQV��RQ�
WKH�RWKHU���

3DUWLFXODUO\�� DFFRUGLQJ� WR� WKLV� LQWHUSUHWDWLRQ���� WKURXJK� WKH�digesta� RI� D�

EH� DFWXDOO\� UHIHUUHG�� EHFDXVH� RI� WKH� ©� FRQVXHWD� SUHVXQ]LRQH� >XVXDO� FRQFHLW@ª� RI� &LFHUR��
QRW�WR�WKH�FODVV�RI�UKHWRUV��EXW��LPSOLFLWO\��WR�WKH�VDPH�&LFHUR��7KLV��HYHQ�LI�LW�ZRXOG�QRW�EH�
FRQVLVWHQW�ZLWK�WKH�H[WHUQDO�DSSHDUHQFH�RI�WKH�WH[W��ZRXOG�FHUWDLQO\�DGKHUH�WR�WKH�LQWHQWLRQV�
RI�LWV�DXWKRU��VHH�DOUHDG\�LQ�WKLV�VHQVH�)��bonA��/D�FHUWH]]D�GHO�GLULWWR�QHOOD�JLXULVSUXGHQ]D�
tardo-repubblicana��LQ�©/D�FHUWH]]D�GHO�GLULWWR�QHOO¶HVSHULHQ]D�JLXULGLFD�URPDQDª��cur��0��
sArGenti, G. lurAschi, 3DGRYD��������S������Q����� �id.��Lectio sua��,,��3DGRYD��������S������
Q������DQG�*��cAlboli��$VSHWWL�SURVRSRJUD¿FL�QHOOD�FXOWXUD�JLXULGLFD�WDUGR�UHSXEEOLFDQD��LQ�
©3HU�OD�VWRULD�GHO�SHQVLHUR�JLXULGLFR�URPDQR��'DOO¶HWj�GHL�SRQWH¿FL�DOOD�VFXROD�GL�6HUYLRª��
S������ZKR�LQVHUWV��EHWZHHQ�RQH�OLQH�DQG�WKH�RWKHU��DIWHU�KDYLQJ�UHFDOOHG�WKH�SDUW�RI�WKH�WH[W�
µvidetur – secundus¶��WKH�IROORZLQJ�QRWH��©&LFHURQH�GLI¿FLOPHQWH�SHFFD�GL�PRGHVWLD��H�QRQ�
WDFH�GL�ULWHQHUVL�SULPR�QHOO¶DUWH�UHWRULFD�>&LFHUR�UDUHO\�FRPPLWV�WKH�VLQ�RI�PRGHVW\��DQG�KH�
FDQQRW�NHHS�VLOHQW�DERXW�KLV�FRQVLGHULQJ�KLPVHOI�WKH�¿UVW� LQ�WKH�UKHWRULFDO�DUW@ª��6HH�DOVR�
*��broGGini��Cicerone avvocato��LQ�©-XVª��;;;9,,��������S������II�� �id., Studi di diritto 
romano e storia del diritto��1DSROL��������S������II�
��� �2Q�VXFK�LVVXH�VHH��VSHFL¿FDOO\��/�VAccA��Contributo allo studio del metodo casistico 
nel diritto romano��0LODQR�� ������passim��eAd.��0HWRGR� FDVLVWLFR� H� VLVWHPD� SUXGHQ]LD-
le� passim��DQG�eAd��/¶LQWHUSUHWD]LRQH�DQDORJLFD�QHOOD�JLXULVSUXGHQ]D�URPDQD��LQ�©)LGHV�
+XPDQLWDV�,XV��6WXGLL�/��/DEUXQDª��9,,,��1DSROL��������S�������II���DQG�VHH�-��KiroV, Die 
VR]LDOH�/RJLN�GHV�5HFKWV��5HFKW�XQG�*HVHOOVFKDIW�GHU�U|PLVFKHQ�5HSXEOLN��*|WWLQJHQ��������
S�����II���DQG��IRU�VRPH�KLQWV��G.l. FAlchi��,QWURGX]LRQH�DL�IRQGDPHQWL�GHO�GLULWWR�(XURSHR��
5RPD��������S������
��� �&I��schulZ��+LVWRU\�RI�5RPDQ�/HJDO�6FLHQFH��S����� �id., *HVFKLFKWH�GHU�U|PLVFKHQ�
5HFKWVZLVVHQVFKDIW�� S�� ��� � id.��6WRULD�GHOOD�JLXULVSUXGHQ]D� URPDQD�� S�� �����2I� FRXUVH��
WKH�WZR�VLGHV�DUH�QRW�WR�EH�FRQIRXQGHG�RQH�ZLWK�WKH�RWKHU��EHFDXVH�WKH�©V\QWKHVLVª�VKRZV�
D�SUREOHP�RI�ULJLG�FRKHUHQFH��LW�WXUQV�DURXQG�D�JURXQG�HOHPHQW��D�©NH\ª��VR�WR�VD\��DQG��
WKHUHIRUH��LW�LV�QRW�EXLOW�XS�RQ�GLIIHUHQFHV�DQG�GLVWLQFWLRQV�
��� �/HDYLQJ�DSDUW��LQ�RWKHU�ZRUGV��WKH�H[WUHPH��EXW�QRW�YDOLG�HQRXJK��K\SRWKHVLV�PHQWLRQHG�
LQ�&��Ferrini��,QWRUQR�DL�'LJHVWL�GL�$OIHQR�9DUR��LQ�©%,'5�ª��,9��������S����DQG�Q���� �id., 
2SHUH��,,������DQG�Q�����DQG�GDWLQJ�EDFN�WR�$QWRQLR�$JRVWLQR��������������LQ�id���De nomi-
QLEXV�MXULVFRQVXOWRUXP������FRO�����Q��a��DQG�FI��3��lAndAu, µAgustín (Augustinus), Antonio¶��
LQ�©-XULVWHQ��(LQ�ELRJUDSKLVFKHV�/H[LNRQ�YRQ�GHU�$QWLNH�ELV� ]XP����� -DKUKXQGHUWª��cur. 
0��stolleis��0�QFKHQ��������S�����DQG�QRZ��ODVWO\��)��cuenA boy��‘Antonio Agustín’�� LQ�
©-XULVWDV�XQLYHUVDOHV�����-XULVWDV�PRGHUQRVª��cur.�5��doMinGo��0DGULG�%DUFHORQD��������S��
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SXSLO�RI�6HUYLXV��3XEOLXV�$OIHQXV�9DUXV��ZKLFK�VHHP�WR�KDYH�LQFOXGHG�WKH�
PRVW�UHOHYDQW�SDUW�RI�WKH�H[SHULHQFH�DQG�WHDFKLQJ�RI�KLV�PDVWHU��LW�FRXOG�EH�
SRVVLEOH� WR�XQGHUVWDQG�SURSHUO\� WKH� VW\OH�±� WKXV��SDUWLFXODUO\�� WKH�ZD\� WKH�
GLDOHFWLF�PHWKRG�ZDV�XVHG�±�EHORQJLQJ�WR�WKH�VFKRRO�LWVHOI�

%H\RQG� TXHVWLRQV� DULVLQJ� IURP� WKH� XQFHUWDLQW\� RI� DWWULEXWLRQ� RI� VRPH�
WH[WV�WR�$OIHQXV�KLPVHOI�±�EHFDXVH�RI�WKH�WZR�HSLWRPHV��RQH�DQRQ\PRXV�DQG�
RQH�IURP�3DXO��E\�ZKLFK�SDUW�RI�KLV�VFLHQWL¿F�KHULWDJH�ZDV�WUDQVPLWWHG���±�
DERXW�KDOI�RI�WKH�VHYHQW\�IRXU�IUDJPHQWV�WKDW�DUH�SDUW�RI�LW�ZRXOG�SUHVHUYH�
©OR�VSLULWR�RULJLQDOH�GHOO¶RSHUDª�>©WKH�RULJLQDO�VSLULW�RI�WKH�ZRUNª@�DQG��WKXV��
©O¶DPDELOH�VHPSOLFLWj�GHO�GHWWDWR��OD�VWUDRUGLQDULD�H�TXDVL�FLFHURQLDQD�SXULWj�
GHO�VHUPRQH��LO�FDUDWWHUH�DUFDLFR�GHOOR�VWLOH��OD�PLQXWD�HVSRVL]LRQH�GHO�FDVR�
SUDWLFR�FKH�Gj�RULJLQH�DO�UHVSRQVR�±�WXWWR��LQVRPPD��>«@�IDUHEEH�FUHGHUH�GL�
DYHU�GDYDQWL�XQ�JLXULVWD�GHJOL�XOWLPL�WHPSL�GHOOD�UHSXEEOLFDª�>©WKH�DPLDEOH�
VLPSOLFLW\�RI�WKH�ZRUGV�� WKH�H[WUDRUGLQDU\�DQG�DOPRVW�FLFHURQLDQ�SXULW\�RI�
WKH�VSHHFK��WKH�DUFKDLF�VW\OH��WKH�SDLQVWDNLQJ�QDUUDWLYH�RI�WKH�ODZ�FDVH�IURP�
ZKLFK�WKH�UHVSRQVH�DULVH�±�HYHU\WKLQJ��LQ�FRQFOXVLRQ�«�ZRXOG�OHW�XV�EHOLHYH�
WKDW�ZH�DUH�LQ�IURQW�RI�D�MXULVW�RI�WKH�/DWH�5HSXEOLF@ª���

$V�LW�LV�ZHOO�NQRZQ��WKH�KHULWDJH�RI�WKH�ODZ�VFKRRO�IRXQGHG�E\�6HUYLXV�LV��
GLUHFWO\�RU�QRW��LQ�UHFHQW�WLPH�DV�LQ�WKH�SDVW��PXFK�GLVFXVVHG��PDQ\�DUH�WKH�
VXEVWDQFLDO� LVVXHV�DQG�WKH�PHWKRGRORJLFDO�SUR¿OHV�DQDO\VHG�DQG�GLVFXVVHG�
E\�VFKRODUV���

����II���DFFRUGLQJ�WR�ZKLFK�WKH�PDWHULDO�FROOHFWHG�E\�$OIHQXV�±�DV�ZHOO�DV�E\�WKH�RWKHU�audi-
tores ±�KDG�WR�EH��WRWDOO\��VHUYLDQ��
��� �&I���UHVSHFWLYHO\��lenel��Palingenesia��,��F��������DQG��������7KLV�LV�ZK\�)�3��breMer��
Iurisprudentiae antehadrianae quae supersunt��,�/HLS]LJ��������S������II��LQVHUWV�LQ�WKH�VHU�
YLDQ�µpalingenesia¶�D�ELJ�SDUW�RI�WKH�DOIHQLDQ�WH[WV��6WUDQJHO\�±�EXW�WKLV�LV�WR�EH�UHPDUNHG�in-
cidenter tantum�±�*�9��GrAVinA��2ULJLQXP�MXULV�FLYLOLV�OLEUL�WUHV�HW�GH�URPDQR�LPSHULR�OLEHU�
singularis >ZLWK�QRWHV�IURP�0DVFRYLR@��9HQH]LD��������S������RPLWWHG�WR�UHIHU�WKH�H[LVWHQFH�
RI�WKH�DQRQ\PRXV�HSLWRPH��PHQWLRQLQJ�WKH�SDXOLQLDQ�RQH��DV�LW�ZDV�WKH�RQO\�VXUYLYHG��
��� �6R�VD\V� WKH�IXQGDPHQWDO�ZRUN�RI�Ferrini��,QWRUQR�DL�'LJHVWL�GL�$OIHQR�9DUR��S����> �
id., 2SHUH��,,��S������I�@��ZKLFK�LV�DOZD\V�YDOLG��VHH�DOVR�LQIUD��Q�������ZLWK�UHIHUHQFH�WR�WKH�
RSLQLRQ�RI�:DWVRQ��
��� �6HH��DPRQJ�DOO�WKH�RWKHUV�DQG�DV�IRU�WKH�PRVW�UHFHQW�OLWHUDWXUH��)��cAsAVolA��‘Auditores 
Servii’�� LQ� ©/D� FULWLFD� GHO� WHVWR��$WWL� VHFRQGR�&RQJUHVVR� LQWHUQD]LRQDOH� GHOOD� 6RFLHWj� GL�
6WRULD�GHO�'LULWWRª��,��)LUHQ]H��������S������II�� �id.��Giuristi adrianei��1DSROL��������S������
II�� �id., Sententia legum tra mondo antico e moderno�� ,��Diritto romano��1DSROL��������
S�����II���5��orestAno��µ$OIHQR�9DUR��3��$OIHQXV�9DUXV�¶�� LQ�©1XRYR�'LJHVWR�,WDOLDQRª��,��
7RULQR��������S�������,d., µ$XIXGLR�1DPXVD��$X¿GLXV�1DPXVD�¶�� LQ�op. cit.��S��������id.��
µ2¿OLR�$XOR� �$XOXV�2¿OLXV�¶�� LQ� ©1XRYR�'LJ�� ,W.ª��;,��7RULQR�� ������ S�� ���� id.�� ‘Servio 
6XOSLFLR�5XIR��6HUYLXV�6XOSLFLXV�5XIXV�¶��LQ�©1XRYR�'LJ��,W�ª��;,,����7RULQR��������S������
�����id., µ6HUYLR�6XOSLFLR�5XIR¶��LQ�©1XRYLVVLPR�'LJ��,W�ª��;9,,��7RULQR��������S����������
$��GuArino��Mucio e Servio��1DSROL������� �HGLFWLRQ�QRW� IRU� VDOH���2��behrends��Le due 
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1RQHWKHOHVV�� LQ�P\�RSLQLRQ�� WKHUH� LV� VWLOO� URRP�HQRXJK� WR� H[SRXQG� DQ�
LQWHUHVWLQJ�DVSHFW�±�EHWZHHQ�WKH�RWKHUV�±��TXLWH�XQQRWLFHG�E\�WKH�VFKRODUV��RU�
WKDW�ZDV��LQ�DQ\�FDVH��REMHFW�RI�PLQRU�UHPDUNV�����FRQQHFWHG�WR�VRPH�DOIHQLDQ�

JLXULVSUXGHQ]H�URPDQH�H�OH�IRUPH�GHOOD�ORUR�DUJRPHQWD]LRQH��LQ�©,QGH[ª��;,,�������������
S������ II���3��stein, 7KH�3ODFH�RI�6HUYLXV�6XOSLFLXV�5XIXV� LQ� WKH�'HYHORSPHQW�RI�5RPDQ�
Legal Science�� LQ� ©)HVWVFKULIW� )UDQ]� :LHDFNHU� ]XP� ���� *HEXUWVWDJª�� *|WWLQJHQ�� ������
S������II���bretone��Tecniche e ideologie2�����II��DQG����II�� �VSHFL¿FDOO\���5�$��bAuMAn��
/DZ\HUV� LQ�5RPDQ�7UDQVLWLRQDO� 3ROLWLFV��$� VWXG\� RI� WKH�5RPDQ� MXULVWV� LQ� WKHLU� SROLWLFDO�
setting in the Late Republic and Triumvirate��0�QFKHQ��������S����II���)��d’ippolito��Servio 
e le XII Tavole��LQ�©3HU�OD�VWRULD�GHO�SHQVLHUR�JLXULGLFR�URPDQRª��S�����II���EXW�VHH�DOUHDG\�
id.��Questioni decemvirali��1DSROL��������S������II���DQG��LQ�JHQHUDO��WKH�ZLGH�H[SRVLWLRQ�LQ�
id.��Le XII Tavole: il testo e la politica��LQ�©Storia di Romaª��,��7RULQR��������S������II����
9��scArAno ussAni��7UD�µVFLHQWLD¶�H�µDUV¶��,O�VDSHUH�JLXULGLFR�URPDQR�GDOOD�VDSLHQ]D�DOOD�
VFLHQ]D��QHL�JLXGL]L�GL�&LFHURQH�H�GL�3RPSRQLR��LQ�©2VWUDNDª��,,��������S������II�� �LQ�©3HU�OD�
VWRULD�GHO�SHQVLHUR�JLXULGLFR�URPDQRª��S������II�� �id., /¶DUV�GHL�JLXULVWL��&RQVLGHUD]LRQL�VXO-
OR�VWDWXWR�HSLVWHPRORJLFR�GHOOD�JLXULVSUXGHQ]D�URPDQD��7RULQR��������S��������schiAVone��
Linee di storia del pensiero giuridico romano��S�����II���ZLWK�id.��Giuristi e nobili��S�����
II����DQG�� ODWHO\��id.��,XV��/¶LQYHQ]LRQH�GHO�GLULWWR� LQ�2FFLGHQWH��S������II�� �S������II�������
II���VSHFL¿FDOO\���&�$��cAnnAtA��3HU�XQD�VWRULD�GHOOD�VFLHQ]D�JLXULGLFD�HXURSHD�� ,��Dalle 
origini all’opera di Labeone��7RULQR��������S������II���-��pAricio��La vocación de Servio 
6XOSLFLR�5XIR�� LQ�©,XULVSUXGHQWLD�XQLYHUVDOLV��)HVWVFKULIW�7��0D\HU�0DO\ª��.|OQ�:HLPDU�
:LHQ��������S������II�� �id.��'H�OD�MXVWLFLD�\�HO�GHUHFKR��(VFULWRV�PLVFHOiQHRV�URPDQtVWLFRV��
0DGULG��������S�����II���7��GiAro, ‘S>XOSLFLXV@��5XIXV��6HUYLXV¶��LQ�©'HU�1HXH�3DXO\ª��;,��
6WXWWJDUW�:HLPDU��������F������������ cAstro��Crónica de un desencanto: Cicerón y Servio 
6XOSLFLR�5XIR�D�OD�OX]�GH�ODV�µFDUWDV�DG�ÈWLFR¶��LQ�©6'+,�ª��/;;��������S������II���VSHFL¿�
FDOO\��DQG�±�LQFOXGHG�LQ�WKH�KHDY\�ZRUN�LQ�IRXU�YROXPHV�FUHDWHG�E\�©-XULVWDV�XQLYHUVDOHV��
,��-XULVWDV�DQWLJXRVª��cur. 5��doMinGo��0DGULG�%DUFHORQD�������±�WKH�©HQWU\ª�RI�x. d’ors��
µ6HUYLR�6XOSLFLR�5XIR��6HUYLXV�6XOSLFLXV�5XIXV���FD�������������D�&��¶������II��6HH��EHVLGHV��
WKH�EULHI��EXW�DFFXUDWH�HQWULHV�RI�*�(��FArQuhAr chilVer, µ6XOSLFLR�>�@�5XIR��6HUYLR¶�� LQ�
©'L]LRQDULR�GL�$QWLFKLWj�&ODVVLFKH�GL�2[IRUGª��,,��5RPD��������S�������DQG�RI�)��horAK, 
‘Sulpicius�����6HU��I��5XIXV¶��LQ�©'HU�NOHLQH�3DXO\��/H[LNRQ�GHU�$QWLNHª��9��0�QFKHQ��������
F�����������$��cAstro sáenZ��Compendio histórico de derecho romano. Historia, recepción 
\�IXHQWHV��0DGULG��������S������II���ZLWK�D�VSHFL¿F�DWWHQWLRQ�WR�‘Quinto Mucio Escévola y 
6HUYLR�6XOSLFLR�5XIR��KLVWRULD�GH�XQD�ULYDOLGDG¶���$��cenderelli, %��biscotti��3URGX]LRQH�H�
VFLHQ]D�GHO�GLULWWR��S������II���DQG�*��MousourAKis��$�/HJDO�+LVWRU\�RI�5RPH��/RQGRQ�1HZ�
<RUN��������S������/DVWO\��QRWLFH�WKH�LQWHUHVW�VKRZHG�E\�(��GAbbA��3HU�OD�ELRJUD¿D�GL�6HUYLR�
6XOSLFLR�5XIR��LQ�©$WKHQDHXPª,�/;;;;9,��������S�����������$JDLQ��+��-��roth��$OIHQL�
GLJHVWD��(LQH�VSlWUHSXEOLNDQLVFKH�-XULVWHQVFKULIW��%HUOLQ��������DQG�MiGliettA��Intorno al 
metodo dialettico della scuola serviana��������
��� �6WLOO�UHFHQWO\��0��GArcíA GArrido��,O�OLQJXDJJLR�GHL�JLXULVWL�URPDQL��/¶LPSRVWD]LRQH�GHL�
casi��LQ�©$X�GHOj�GHV�IURQWLqUHV��0pODQJHV�:��:RáRGNLHZLF]ª�9DUVRYLH��������S������II���
GHDOW�ZLWK�WKH�©IRUPD�GHOOD�SUHVHQWD]LRQH�GHL�FDVL�LQ�6HUYLR�6XOSLFLR�H�$OIHQR�9DUR�>IRUP�
E\�ZKLFK�FDVHV�DUH�SUHVHQWHG�LQ�6HUYLXV�6XOSLFLXV�DQG�$OIHQXV�9DUXV@ª��S�����������VSH�
FL¿FDOO\���EXW�KH�VWRSSHG�KLPVHOI�DW�WKH�WH[XDO�DQDO\VLV��ZKLOH�*��neGri��Per una stilistica 
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IUDJPHQWV��
,Q�WKHVH��ZH�FDQ�REVHUYH�DQ�DWWHPSW��RI�VRPH�VPDUWQHVV��PDGH�E\�WKH�RQH�

ZKR�LV�DVNLQJ�WKH�MXULVW�WR�H[SUHVV�KLV�RSLQLRQ��DW�GULYLQJ�KLP�WR�VRPH�VSH�
FL¿F�VROXWLRQ��$�VROXWLRQ�WKDW�VKRXOG��LQ�WKH�LQWHQWLRQV�RI�WKH�RQH�ZKR�DVNHG�
WKH�quaestio��EH�IDYRXUDEOH�WR�KLP�

7KH�LQWHUSUHWDWLYH�HIIRUW�RI�WKH�MXULVW�JRHV�DJDLQVW�VXFK�EHJXLOHPHQW��KH��
DV�ZH�ZLOO�VHH��ZKLOH�VWDUWLQJ�IURP�WKH�ZRUGV�XVHG�E\�WKH�DVNHU���±�WKDW�LV��H[�

GHL�'LJHVWL�GL�$OIHQR��LQ�©3HU�OD�VWRULD�GHO�SHQVLHUR�JLXULGLFR�URPDQRª��S�������S�������S��
����DQG�S�������EULHÀ\�XQGHUOLQHG�WKH�©WHQGHQWLRXVQHVVª�RU�WKH�©FDSWLRXVQHVVª�RU�HYHQ�WKH�
©SURYRFDWLYHQHVVª�RI��VRPH��RI�WKH�TXHVWLRQV�FRPLQJ�IURP�WKH�DVNHUV��RU��DFFRUGLQJ�WR�WKH�
DXWKRU��HYHQ�IURP�WKH�VDPH�auditores Servii���VHH�LQIUD���������ZLWK�UHIHUHQFH�WR�'������������
�$OI����dig. ab anon. epit.���6HH�WKH�IROORZLQJ�Q�
��� �©8Q�DOOLHYR�R�XQ�SULYDWR�PRVVR�GD�XQ�VXR�FRQFUHWR�LQWHUHVVH�>D�SXSLO�RU�D�SULYDWH�FLWL]HQ�
ZKR�KDV�D�IDFWXDO�LQWHUHVW�LQ�LW@ª��VR�VDLG�0��bretone��La tecnica del responso serviano��LQ�
©/DEHRª� ;9,��������S������ �id., Tecniche e ideologie������,W�LV�D�ORQJ�ODVWLQJ�LVVXH��LI�WKH�
DOIHQLDQ�responsa�FRXOG�KDYH�EHHQ�RULJLQDWHG�E\�IDFWXDO�FDVHV�RU��RQ�WKH�FRQWUDU\��LI�WKH\�
FRXOG�KDYH�EHHQ�WKH�UHVXOW�RI�DEVWUDFW�FDVHV�FUHDWHG�GXULQJ�WKH�VHUYLDQ�OHVVRQV��LQ�WKLV�VHFRQG�
K\SRWKHVLV��WKH�QDWXUH�RI�VXFK�IUDJPHQWV�VKRXOG�EH�WRWDOO\�DUWL¿FLDO��VHH��IRU�DOO�WKH�RWKHUV��
0��tAlAMAncA��Repliche�� LQ�«*OL� RUGLQDPHQWL� JLXGL]LDUL� GL�5RPD� LPSHULDOH�� 3ULQFHSV� H�
SURFHGXUH�GDOOH� OHJJL�*LXOLH� DG�$GULDQR»�� FXU��)��MilAZZo, 1DSROL�� ������ S�� ���� I����$Q�
LQWHUHVWLQJ�FRQWULEXWLRQ�WR�RXU�UHÀHFWLRQV�LV��LQ�P\�RSLQLRQ��DPRQJ�WKH�RWKHUV��WKH�PHDQLQ�
JIXO�IUDJPHQW�VDYHG�LQ�'�������������$OI����dig. a Paul. epit.���µVinea et instrumento eius 
legato instrumentum vineae nihil esse Servius respondit: qui eum consulebat, Cornelium 
respondisse aiebat palos perticas rastros ligones instrumenti vineae esse: quod verius est¶��
7KH�SHFXOLDULW\�RI�WKH�WH[W�LV�QRW�LQ�WKH�VHUYLDQ�GHFLVLRQ��DFFRUGLQJ�WR�ZKLFK�WKH�YLQH\DUG�
FDQQRW�EH�FRQVLGHUHG�DV�LQFOXGLQJ�DQ�instrumentum�±�EHFDXVH��FOHDUO\��WKH�MXULVW�WKRXJKW�WKDW�
WKH�VLJQ�vinea�DOUHDG\�LQFOXGHG��in re ipsa��WKH�GLIIHUHQW�HOHPHQWV�DQG�WRROV�KHUH�UHFDOOHG��
DV�SROHV��SHUFK��UDNHV�DQG�KRHV���EXW�LQ�WKH�IDFW�WKDW�KLV�SXSLO��$OIHQXV��GRHV�QRW�OLPLW�KLP�
VHOI�WR�UHIHU�KLV�RSLQLRQ��EXW�KH�DGGV�DQ�XQXVXDO�UHPDUN��µqui eum > �Servium@ consulebat, 
Cornelium respondisse aiebat … instrumenti vineae esse¶��+H�UHIHUV�� WKXV�� WKDW� WKH�DVNHU�
UHSOLHG�WR�WKH�MXULVW�WKDW�DQRWKHU�MXULVW��SUHYLRXV�WR�6HUYLXV�RI�RQH�JHQHUDWLRQ�±�i. e.�&RUQHOLXV�
0D[LPXV��PDVWHU�RI�7UHEDWLXV�7HVWD��FI��'�����������>3RPS��O�V� ench.@��VHH�VSHFL¿FDOO\�:��
KunKel��5|PLVFKH�-XULVWHQ��+HUNXQIW�XQG�VR]LDOH�6WHOOXQJ2��.|OQ�:HLPDU�:LHQ��������S��
����±�DFWXDOO\�JDYH�D�WRWDOO\�RSSRVLWH�UHVSRQVH��µCornelium respondisse – instrumenti vine-
ae esse¶���$�FORVLQJ�VWDWHPHQW��GLVFXVVHG�E\�WKH�VFKRODUV��IROORZV��µquod verius est¶��ZKLFK�
VHHPV� WR� VKRZ�KRZ�$OIHQXV� DSSUHFLDWHG� WKH� VROXWLRQ�RI�&RUQHOLXV�0D[LPXV� DJDLQVW� WKH�
RSLQLRQ�RI�6HUYLXV��2I�FRXUVH��VRPH�VFKRODU�GRXEWHG�DERXW�WKH�¿QDO�VHQWHQFH�µquod – est¶���
EHOLHYLQJ�LW��LPSOLFLWO\��WR�EH�D�SRVWFODVVLFDO�RU�-XVWLQLDQ�LQWHUSRODWLRQ�RU��PD\�EH�ZLWK�VRPH�
UHDVRQ��DQ� LQWHUSRODWLRQ�GHULYLQJ� IURP�WKH�KDQG�RI�3DXOXV� �WKH�HSLWRPLVW�RI�$OIHQXV���RQ�
WKLV�SRLQW�FI��breMer��Iurisprudentiae antehadrianae quae supersunt��,��S�������3��KrüGer, 
*HVFKLFKWH�GHU�4XHOOHQ�XQG�/LWHUDWXU�GHV�U|PLVFKHQ�5HFKWV��0�QFKHQ������2��S�����Q������/��
de sArlo��$OIHQR�9DUR�H�L�VXRL�GLJHVWD��0LODQR��������S������I��DQG�8��john��Die Auslegung 
GHV�/HJDWV�YRQ�6DFKJHVDPWKHLWHQ�LP�U|PLVFKHQ�5HFKW�ELV�/DEHR��.DUOVUXKH��������S�����DQG�
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SORLWLQJ�WKH�V\QWDFWLFDO�VWUXFWXUH�RI�WKH�quaestio�±�WXUQV�WKH�SUHPLVHV�XSVLGH�
GRZQ�DQG�FRPHV�WR�D�VROXWLRQ�RSSRVLWH�WR�WKH�RQH��WR�ZKLFK�KH�VKRXOG�KDYH�
FRPH�LI�KH�KDG�FRQVHQWHG�WR�IROORZ�WKH�WUDFN�GUDZQ�XS�E\�WKH�DVNHU��D�WUDFN�
ZKLFK�ZRXOG�KDYH�OHDG�RQO\�WR�RQH�UHVSRQVH��

7KH� DOIHQLDQ� IUDJPHQWV� WKDW� FDQ� EH� REMHFW� RI� VXFK� LQYHVWLJDWLRQ� �QRW�
PDQ\��EXW�QRW�OHVV�UHOHYDQW�IRU�WKDW����VKRZ�GLIIHUHQW�IRUPV�RI�VXFK�ZD\�RI�
SURFHHGLQJ��7KHUHIRUH��WKH\�JR�±�e minore ad maiorem ±�IURP�WKH��PRUH�RU�
OHVV��VLPSOH�©XSURRWLQJª�RI�WKH�SRVLWLRQ�RI�WKH�DVNHU����WR�WKH�QHHG�WR�WZDUW�
WKH�FRXQWHUFODLP�RI�WKLV�ODWWHU����ZKR�KDV�DV�KLV�DLP�WR�DYRLG�VRPH�XQSOHDVDQW�
FRQVHTXHQFHV�GHULYLQJ�IURP�WKH�UHVSRQVH�LWVHOI����7KH�MXULVW�GRHV�QRW�HYHQ�
GHQ\�KLPVHOI�WKH�FKDQFH�WR�JLYH�XV�D�OHVVRQ�RI�MXULGLFDO�PRUDOV�±�DQG��LQ�WKH�
HQG��RI�©OHJDO�HWKLFVª����:H�HQWHU��WKXV��in medias res.

Q������S�����I���RQ�WKH�FRQWUDU\��roth��$OIHQL�'LJHVWD��S��������DQG�S������GRHV�QRW�JHW�WR�WKH�
FRUH�RI�WKH�LVVXH���$Q\ZD\�LW�LV�±�DQG��SHUVRQDOO\��,�GR�QRW�VHH�DQ\�UHDVRQ�ZK\�ZH�VKRXOG�
GRXEW�DERXW�WKH�WH[W��DV�LW�ZDV�OHIW�WR�XV��EHVLGHV��QHLWKHU�©,QGH[�,QWHUSRODWLRQXPª�±�cur. e. 
leVy��(� rAbel –��,,��:HLPDU��������F�������VXEMHFW�WKH�WH[W�WR�DQ\�FULWLFLVP��±�'������������
VHHPV�WR�PH�LQWHUHVWLQJ�IRU�WKH�IROORZLQJ�UHDVRQV��¿UVWO\��WKRXJK�LQ�VXFK�D�EULHI�WH[W��WKHUH�
DUH�WZR�responsa LQ�D�WHFKQLFDO�VHQVH�RQH�RSSRVLQJ�WKH�RWKHU��$OIHQXV�FRQWUDGLFWV��RU�DW�OHDVW�
KH�VHHPV�WR��KLV�ROG�PDVWHU�DQG�DSSURYHV�&RUQHOLXV�0D[LPXV��LI�LW�LV�VR��IURP�RQH�VLGH��LW�
LV�GLI¿FXOW�WR�EHOLHYH�WKHVH�DUH�SXUH�©DEVWUDFW�FDVHVª��DQG��IURP�WKH�RWKHU�VLGH��DQG�PD\EH�
WKH�IROORZLQJ�UHPDUN�LV�HYHQ�PRUH�UHOHYDQW��WKH�ORJLFDO�FRQÀLFW�EHWZHHQ�quaestio and re-
sponsum�LV�QRW�©DUWL¿FLDOª��WKH�MXULVW��$OIHQXV��LV�ZLOOLQJ�WR�DGPLW�WKH�UHSO\�RI�WKH�DVNHU��D�
UHSO\�WKDW�LV��LI�ZH�FRQVLGHU�LW�DORQH��HYHQ�D�ELW�DQQR\LQJ���LI�VXFK�UHSO\�VHHPV�WR�EH�YDOLG�
�µUHDVRQDEOH¶���7KH�SRLQW�LV��LW�FDQQRW�EH�HDVLO\�GRXEWHG�WKDW�WKH�HOHPHQWV�WKDW�DUH�XVHIXO�WR�
WKH�FXOWLYDWLRQ�RI�WKH�YLQH\DUG��WKHLU�dos��FI��&ROXP���de re rust ���>�@��FDQ�EH�WUDQVIHUUHG�E\�
OHJDF\��DQG�VHSDUDWHO\�IURP�WKH�YLQH\DUG��WKRXJK�WKHVH�DUH��JHQHUDOO\��FRQQHFWHG�WR�LW��ZKLOH�
6HUYLXV��DV�ZH�FDQ�JXHVV��VHHPV�WR�KDYH�DVVXPHG�WKDW�WKH�vinea�LQFOXGHG�ERWK�SODQWV�DQG�
WKH�LQVWUXPHQWV�FRQQHFWHG��FI��$��dell’oro��Le cose collettive nel diritto romano��0LODQR��
������S������I���DQG� IRU�D�K\SRWKHVLV�VKRZHG�DV�VXFK�IURP�WKH�VDPH�DXWKRU��5��AstolFi��Studi 
sull’oggetto dei legati in diritto romano��,,��3DGRYD��������S�����Q�������7KXV��LW�LV�QRW�RXW�
RI�SODFH�WR�EHOLHYH�WKDW�$OIHQXV�FDQ�KDYH�WKRXJKW�GLIIHUHQWO\�IURP�KLV�PDVWHU��DOVR�EHFDXVH�
RWKHUZLVH�WKHUH�ZRXOG�EH�QR�UHDVRQ�WR�UHSRUW�WKH�RSSRVLWH�RSLQLRQ�RI�&RUQHOLXV�0D[LPXV��RI�
FRXUVH��ZH�FRXOG�VXSSRVH�WKH�GLIIHUHQW�VROXWLRQ��ZKLFK�ZRXOG�KDYH�EHHQ�GHOHWHG�E\�3DXOXV�
DQG�VXEVWLWXWHG�ZLWK�WKH�LQFLGHQWDO�FODXVH�µquod verius est¶��EXW�LQ�WKLV�FDVH�ZH�ZRXOG�H[HUW�
D��FOHDUO\�PHWKRGRJLFDOO\�LQFRUUHFW��YLROHQFH�RQ�WKH�WH[W��
��� �6HH�LQIUD������
��� �6HH�LQIUD����������GHGLFDWHG��UHVSHFWLYHO\��WR�'���������������$OI����dig. ab anon. epit.���
WR�'�����������$OI����dig. ab anon. epit.��DQG�WR�'�����������$OI����dig. ab anon. epit.��
��� �6HH�LQIUD���������LQ�ZKLFK�'�������������$OI����dig. ab anon. epit.��LV�DQDO\VHG�
��� �6HH�LQIUD���������ZLWK�UHIHUHQFH�WR�'�������������$OI����dig. ab anon. epit.��
��� �&I��LQIUD�������LQ�'�����������$OI����dig. a Paul. epit.��
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���:H�¿QG�D�¿UVW��VXJJHVWLYH�LQVWDQFH�RI�WKH�SKHQRPHQRQ�ZH�DUH�DERXW�WR�
LQYHVWLJDWH��LQ�LWV�PRVW�LPPHGLDWH�IRUP����LQ�D�WH[W�LQ�ZKLFK��DFFRUGLQJ�WR�WKH�
RSLQLRQ�RI�VRPH�VFKRODU��RQ�WKH�FRQWUDU\��©QHVVXQD�WHQVLRQH�GL�FDUDWWHUH�OR�
JLFR�DUJRPHQWDWLYRª�>©QR�ORJLF�DUJXPHQWDWLYH�WHQVLRQª@ª�ZRXOG�VKRZ�LWVHOI�
DV�©HYLGHQWHª�>©HYLGHQWª@����,�DP�UHIHUULQJ�WR

'���������������$OI����dig. ab anon. epit.)����6L�YHQGLWD�LQVXOD�FRPEXVWD�HVVHW��FXP�
LQFHQGLXP� VLQH� FXOSD�¿HUL� QRQ�SRVVLW�� TXLG� LXULV� VLW"�5HVSRQGLW�� TXLD� VLQH�SDWULV�
IDPLOLDV�FXOSD�¿HUL�SRWHVW�QHTXH��VL�VHUYRUXP�QHJOHJHQWLD�IDFWXP�HVVHW��FRQWLQXR�
GRPLQXV� LQ� FXOSD� HULW�� TXDP� RE� UHP� VL� YHQGLWRU� HDP� GLOLJHQWLDP� DGKLEXLVVHW� LQ�
LQVXOD�FXVWRGLHQGD��TXDP�GHEHQW�KRPLQHV�IUXJL�HW�GLOLJHQWHV�SUDHVWDUH��VL�TXLG�DF�
FLGLVVHW��QLKLO�DG�HXP�SHUWLQHELW�� ���

��� �,�DP�DOOXGLQJ��LQ�RWKHU�ZRUGV��WR�WKH�µVLPSOH¶�DFWLRQ�RI�WXUQLQJ�WKH�SUHPLVHV�VWDWHG�LQ�
WKH�TXHVWLRQ�XSVLGH�GRZQ�
��� �6R�5��cArdilli��/¶REEOLJD]LRQH�GL�µSUDHVWDUH¶�H�OD�UHVSRQVDELOLWj�FRQWUDWWXDOH�LQ�GLULWWR�
romano (II sec. a.C. – II sec. d.C.)��0LODQR��������S�������,W�PXVW�EH�VDLG��DFWXDOO\��WKDW�WKH�
RSLQLRQ�RI�WKH�DXWKRU�KHUH�UHFDOOHG�LV�OLPLWHG�WR�WKH��VR�WR�VD\��©QRUPDWLYHª�SDUW�RI�WKH�IUDJ�
PHQW��%XW��DV�WKLV�SDUW�LV�WKH�NH\�RI�WKH�ORJLFDO�MXULGLFDO�VWUXFWXUH�RI�WKH�WH[W��VXFK�RSLQLRQ�
FDQQRW�EXW�LQYROYH�WKH�ZKROH�RI�'���������������,Q�LW��IRU�LQVWDQFH��DOUHDG\�:��Knütel��Die 
+DIWXQJ�I�U�+LOIVSHUVRQHQ�LP�U|PLVFKHQ�5HFKW��LQ�©=66�ª� &;,,,��������S������II���IRXQG�
�DW�OHDVW��©GUHL�XQWHUVFKLHGOLFKHQ�$XVJDQJVSXQNWHQ�>WKUHH�GLIIHUHQW�VWDUW�SRLQWV@ª��S�������
��� �&I��lenel��Palingenesia��,��F��������Q������$OI���
��� �7UDQVODWLRQ�IURP�$��WAtson��7KH�'LJHVW�RI�-XVWLQLDQ� ,,��3KLODGHOSKLD��3HQQV\OYDQLD��
������©:KDW�LV�WKH�OHJDO�SRVLWLRQ�LI�D�WHQHPHQW�ZKLFK�KDV�EHHQ�VROG�LV�GHVWUR\HG�E\�¿UH��
VLQFH�WKHUH�FDQQRW�EH�D�EOD]H�ZLWKRXW�IDXOW�RQ�VRPHRQH¶V�SDUW"�7KH�UHSO\�ZDV��WKLV�FDQ�KDS�
SHQ�ZLWKRXW�IDXOW�RQ�WKH�SDUW�RI�WKH�KHDG�RI�KRXVHKROG��DQG�D�PDVWHU�LV�QRW�DXWRPDWLFDOO\�
DW�IDXOW��LI�WKH�EOD]H�ZDV�FDXVHG�E\�WKH�QHJOLJHQFH�RI�KLV�VODYHV��DQG�VR�WKH�YHQGRU�ZLOO�QRW�
EH�OLDEOH�IRU�DQ\�PLVFKDQFH�LI�KH�VKRZV��LQ�NHHSLQJ�WKH�WHQHPHQW�VDIH��WKH�GLOLJHQFH�ZKLFK�
ZRXOG�EH�GLVSOD\HG�E\�KRQHVW�DQG�FDUHIXO�PHQª��
��� �$ERXW� WKLV� WH[W� FI��� LQ�SDUWLFXODU��de sArlo��$OIHQR�9DUR� H� L� VXRL� GLJHVWD�� S�� ���� I���
(��betti��/H]LRQL�GL�GLULWWR�URPDQR��5LVFKLR�FRQWUDWWXDOH��DWWR�LOOHFLWR��QHJR]LR�JLXULGLFR��
5RPD��������S�����I���id.��,VWLWX]LRQL�GL�GLULWWR�URPDQR2��,��3DGRYD��������S������DQG�Q������
id., op. cit.�� ,,����3DGRYD��������S������DQG�Q����� i. de FAlco�� ‘Diligentiam praestare’. 
Ricerche sull’emersione dell’inadempimento colposo delle ‘obligationes’��1DSROL�� ������
S������I��Q����� F.M. de robertis��La responsabilità contrattuale nel sistema della grande 
&RPSLOD]LRQH��$OOH�VFDWXULJLQL�GHOOD�PRGHUQD� WHRULD�GHOOD�UHVSRQVDELOLWj�FRQWUDWWXDOH�� ,��
%DUL��������S������Q�������VSHFL¿FDOO\���id���La responsabilità contrattuale nel diritto ro-
mano dalle origini a tutta l’età postclassica��%DUL��������S�����I�� cArdilli��/¶REEOLJD]LRQH�
di ‘praestare’�� S�� ���� II�� �VSHFL¿FDOO\�� M. tAlAMAncA�� µVendita (diritto romano)¶�� LQ�
©(QFLFORSHGLD�GHO�GLU�ª��;/9,��0LODQR��������S������Q��������S������Q�������DQG�S������Q��
������ id., &RQVLGHUD]LRQL� VXO� µSHULFXOXP�UHL�YHQGLWDH¶�� LQ�©6HPLQDULRV�&RPSOXWHQVHV�GH�
'HUHFKR�5RPDQRª��9,,��������S������I��DQG roth��$OIHQL�'LJHVWD��S�����Q������DQG�S�����Q��
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7KH�FDVH�VHHPV�±�DW�¿UVW�VLJKW�±�HDV\�WR�EH�WROG��DQ�insula��REMHFW�RI�emp-
tio-venditio��ZDV�EXUQW�GRZQ�LQ�FRXUVH�RI�D� WUDJLF�¿UH��EHIRUH� WKH� WUDQVIHU�
RI�RZQHUVKLS�WR�WKH�EX\HU�ZDV�FRPSOHWHG��7KLV�FRQFOXVLRQ�FDQ�EH�LQIHUUHG��
LPSOLFLWO\��IURP�WKH�GHVFULSWLRQ�RI�WKH�FDVH��EXW��PRVW�RI�DOO��IURP�WKH�VW\OH�
RI�WKH�responsum��ZKLFK�PDNHV�D�GLVWLQFWLRQ�EHWZHHQ�D�OLDELOLW\�IRU�WKH�SUHV�
HQFH��RU�ODFN��RI�culpa�WKDW�FDQ�EH�DVFULEHG�WR�pater IDPLOLDV��WKDW�LV�±�ZH�
ZLOO�VHH�WKH�UHDVRQ�IRU�WKDW�±�WR�WKH�VHOOHU�����DQG�D�OLDELOLW\�IRU�µdiligentiam 
adhibere in insula custodienda¶��D�NLQG�RI�praestare��KRZHYHU�XQGHUVWRRG��
ZKLFK�KDV�DV�KLV�ORJLFDO�SUHPLVH�WKDW�WKH�WKLQJ�REMHFW�RI�VDOH�ZDV�NHSW�VDIH���

Quaestio iuris and responsum�±�DOPRVW�MRLQWHG�RQH�WR�WKH�RWKHU���±�LP�
SO\��RQ�WKH�FRQWUDU\��PRUH�GLI¿FXOW�SUR¿OHV��$V�LW�HPHUJHG�IURP�WKH�ZRUN�RI�
VFKRODUV�� WKH\�FRXOG� LQYROYH��DW� OHDVW� LQ� WKHRU\50��ERWK� LVVXHV�FRQQHFWHG� WR�
WKH�ULVN�RI�ORVV�RI�WKH�WKLQJ�REMHFW�RI�VDOH��periculum rei venditae)51�DQG�±�

�����EXW�RQO\�DERXW�VRPH�OH[LFDO�LVVXHV��
��� �$FFRUGLQJ�WR�tAlAMAncA��µVendita¶��S������Q��������WKH�WH[W�FRXOG�EH�FRUUXSWHG�ZKHUH�LW�
WDONV�DOVR�DERXW�µculpa¶��EXW�VXFK�RSLQLRQ�VHHPV�WR�KDYH�EHHQ�UHYHUVHG�LQ�id.��&RQVLGHUD]LRQL�
sul ‘periculum rei venditae’��S�������
��� �,Q�WKH�RSSRVLWH�K\SRWKHVLV��EHLQJ�venditor�VKRXOG�KDYH�QR�UHOHYDQFH��HLWKHU�res perit 
domino��DQG��WKXV��µculpa¶�RI�WKH�VHOOHU�ZRXOG�QRW�EH�D�SUREOHP��RU�WKH�VHOOHU�ZRXOG�EH�OLDEOH�
DFFRUGLQJ�WR�WKH�$TXLOLDQ�UHVSRQVLELOLW\��LI�WKH�GHVWUXFWLRQ�LV�GXH�WR�KLV�EHKDYLRXU�RU�WR�WKH�
EHKDYLRXU�RI�KLV�VXERUGLQDWHV��
��� �6HH�LQIUD��Q�����
��� �7KHUH� LV� WKH�GDWXP�±� IRUPDOLVWLF��EXW�QRW� LUUHOHYDQW�DV� VXFK�±�RI� WKH� LQVHUWLRQ�RI�'��
������������LQ�WKH�'LJHVW¶�WLWOH�µde periculo et commodo rei venditae¶��,Q�WKH�HGLFW��LW�JRHV�
XQGHU�WKH�WLWOH�µ'H�ERQDH�¿GHL�LXGLFLLV��(PSWL�YHQGLWL¶��FI��2��lenel��Edictum Perpetuum. 
(LQ�9HUVXFK�]X�VHLQHU�:LHGHUKHUVWHOOXQJ���/HLS]LJ��������S�������WLW��;,;��������>���@���LQ�
$�$�)��rudorFF��Edicti perpetui quae reliqua sunt��/HLS]LJ��������S�������WKH�WRSLF�LV��PRUH�
VLQWHWLFDOO\��WKH�IROORZLQJ��µEx empto et vendito¶�>�����@�
��� �&I��DOUHDG\�(��rAbel��*HIDKUWUDJXQJ�EHLP�.DXI��LQ�©=66�ª� ;/,,��������S������II���IRU�D�
ELEOLRJUDSK\�DQG�WKH�GLVFXVVLRQV�DERXW�WKLV�SRLQW��WR�ZKLFK�,�DP�UHIHUULQJ��VHH��ODVWO\��3��lAZo��
En torno a la doctrina del µpericulum rei venditae’�HQ�$OIHQR�9DUR�\�8UVHLR�)HUR]��LQ�©(VWXGLRV�
GH�'HUHFKR�5RPDQR�'��)UDQFLVFR�6DPSHUª��6DQWLDJR�GH�&KLOH��������S������II��7KH�SRVVLELOLW\�
WKDW��LQ�WKLV�FDVH��$OIHQXV�IRXQGHG�KLV�GHFLVLRQ�RQ�WKH�SULQFLSOH�µpericulum est emptoris¶�LV��QR�
QHWKHOHVV��FKDOOHQJHG�E\�DQRWKHU�SDOLQJHQHWLF�IUDJPHQW��IRXQG�LQ�WKH�SDXOLQLDQ�HSLWRPH�RI�WKH�
DOIHQLDQ�digesta��LQ�ZKLFK�WKH�MXULVW�VHHPV�WR�UHVROYH�WKH�LVVXH�WKURXJK�WKH�RSSRVLWH�SULQFLSOH�
µpericulum est venditoris¶��6HH�'��������������DQG���������$OI����dig. a Paul. epit.��±�FI��lenel��
Palingenesia��,��F�����Q������$OI���±������µLectos emptos aedilis, cum in via publica positi essent, 
concidit: si traditi essent emptori aut per eum stetisset quo minus traderentur, emptoris peri-
culum esse placet. – ����4XRG�VL�QHTXH�WUDGLWL�HVVHQW�QHTXH�HPSWRU�LQ�PRUD�IXLVVHW�TXR�PLQXV�
WUDGHUHQWXU��YHQGLWRULV�SHULFXOXP�HULW��0DWHULD�HPSWD�VL�IXUWR�SHULVVHW��SRVWTXDP�WUDGLWD�HVVHW��
emptoris esse periculo respondit, si minus, venditoris: videri autem trabes traditas, quas emptor 
signasset¶��%HVLGHV��ZKLOH� LQ�'��������������DQG��������µtraditio’ RI� WKH�res venditae�� µmora 
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SUHIHUDEO\��DV�ZH�ZLOO�WU\�WR�FRQ¿UP�±�LVVXHV�RI�OLDELOLW\�IRU�QRQ�IXO¿OOPHQW��
DV�WKH�VROXWLRQ��GHDOLQJ�ZLWK�WKH�FRQFHSWV�RI�diligentia and culpa��VHHPV�WR�
HYLGHQFH52��,W�ZDV�DOVR�REVHUYHG�WKDW�WKLV�WH[W�FDQ�EH�WKH�UHVXOW�RI�D�©PRUH�
RU�OHVV�FRQVFLRXVª�LQWUXVLRQ�RI�WKH�DQRQ\PRXV�HSLWRPLVW����1RZ��VXFK�LQWHU�

emptoris¶�LQ�UHFHLYLQJ�WKH�GHOLYHU\�RI�JRRGV�DQG��DJDLQ��¿QDOO\� µpericulum¶�DUH�H[SOLFLWO\�DQG�
UHSHDWHGO\�PHQWLRQHG��LQ�'��������������QRQH�RI�WKHVH�WHFKQLFDO�WHUPV�±�FRQQHFWHG�WR�WKH�pericu-
lum rei venditae�±�PDNHV�DQ�DSSHDUHQFH��(YHQ�WKH�EL]DQWLQLDQ�LQWHUSUHWDWLRQ��FI��Bas���������DQG�
��������+E��,,������ �%7��,,,�����������FRUUHVSRQGLQJ�WR�WKH�WH[WV�ZH�H[DPLQHG��EXW�LQ�D�VKRUWHU�
YHUVLRQ��GLVWLQJXLVK�WKURXJKO\�EHWZHHQ�WKH�QHJOLJHQFH�RI�WKH�VODYHV�DQG�UHVSRQVLELOLW\�RI�WKH�
dominus��FI��IUJ������IURP�RQH�VLGH��DQG�periculum�RQ�WKH�SXUFKDVHU�RU�RQ�WKH�VHOOHU��FI��IUJ��������
RQ�WKH�RWKHU�VLGH��%XW�DOVR�WKH�WKHVLV�RI�*��thielMAnn��7UDGLWLR�XQG�*HIDKU�EHUJDQJ��LQ�©=66�ª 
&9,��������S������II���DFFRUGLQJ�WR�ZKLFK�'��������������DQG��������DUH�QRW�LQ�FRQWUDGLFWLRQ�
ZLWK�WKH�UXOH�µpericulum est emptoris¶��LV�WR�EH�UHMHFWHG��FI��WKH�UHPDUNV�RI�(�&��6ilVeirA MArchi��
‘Periculum rei venditae’ e ‘periculum dotis aestimatae’��LQ�©/DEHRª��;/9,,��������S������II��
6HH�DOVR�WKH�FRQFLOLDWLYH�WKHVLV RI M. sArGenti��Problemi della responsabilità contrattuale��LQ�
©6'+,�ª��;;� ������S������±�ZKR�WDONV�DERXW�©XQD�VHULH�GL�GHFLVLRQL�YDULDELOL�VHFRQGR�JUXSSL�
GL�FDVL�>D�VHULHV�RI�GHFLVLRQV�YDU\LQJ�DORQJ�ZLWK�JURXSV�RI�FDVHV@ª�DJDLQVW�WKH�K\SRWKHVLV�RI�©D�
ULJLG�DQG�H[FOXVLYH�FULWHULRQª�
��� � &I�� *��MAccorMAcK��$OIHQXV� 9DUXV� DQG� WKH� /DZ� RI� 5LVN� LQ� 6DOH�� LQ� ©/45�ª�� &,��
������ S�� ���� I�� DQG��PRVWO\��tAlAMAncA�� µVendita’,� S�� ���� Q�� ������ S�� ���� Q�� ����� DQG�
id.��&RQVLGHUD]LRQL� VXO� µSHULFXOXP�UHL�YHQGLWDH¶��S������±�ZKLOH�de FAlco�� ‘Diligentiam 
praestare’��S������Q������DVVHUWV��EHLQJ�KHU�RSLQLRQ�HTXDOO\�GLVWDQW�IURP�ERWK�WKH�SUHFHGLQJ�
DXWKRUV��WKDW�LQ�'��������������$OIHQXV�©VL�RFFXSD�>«@�GL�UHVSRQVDELOLWj�H�GL�periculum rei 
venditae�>GHDOV�ZLWK�>«@�UHVSRQVLELOLW\�DQG�periculum rei venditae@ª��EXW�VKH�VHHPV�WR�EH�
LQFOLQHG�RQO\�WR�WKH�¿UVW�SUR¿OH�LQ�eAd.��La responsabilità e il ‘contenuto tipico’ del contrat-
to��LQ�©/DEHRª��;/��������S�������
��� �&I��tAlAMAncA��&RQVLGHUD]LRQL�VXO�µSHULFXOXP�UHL�YHQGLWDH¶��S�������$��WAtson��7KH�/DZ�RI�
2EOLJDWLRQV��2[IRUG��������S������WKLQNV�WKDW�WKH�WH[W�ZDV�SUHVHUYHG�LQ�LWV�RULJLQDO�YHUVLRQ��DQG�VR�
DOUHDG\�&��AlZon, 3UREOqPHV�UHODWLIV�j�OD�ORFDWLRQ�GHV�HQWUHS{WV�HQ�GURLW�URPDLQ��3DULV��������S��
���DQG�Q�������S�����DQG�Q�������DQG�S������DQG�Q������DQG�MAccorMAcK��$OIHQXV�9DUXV��S�������
RSLQLRQ�WR�ZKLFK�DOVR�cArdilli��/¶REEOLJD]LRQH�GL�µSUDHVWDUH¶��S������Q������DQG�S������Q�������
VHHPV�WR�DGKHUH��FI��Knütel��'LH�+DIWXQJ�I�U�+LOIVSHUVRQHQ�LP�U|PLVFKHQ�5HFKW��S������DQG�Q��
���������Contra��VSHFL¿FDOO\��hAyMAnn��7H[WNULWLVFKH�6WXGLHQ�]XP�U|PLVFKHQ�2EOLJDWLRQHQUHFKW��
LQ� ©=66.ª� ;/�� ������ S�� ���������:��KunKel��Diligentia�� LQ� ©=66�ª� ;/9�� ������ S�� �����
DERXW�ZKLFK�� WKRXJK�� FI��:��bucKlAnd��'LOLJHQWLD�SDWHUIDPLOLDV�� LQ�©6WXGL�3��%RQIDQWHª�� ,,��
0LODQR��������S�������pAris��La responsabilité de la custodia en droit romain��S�����������0��
KonstAntinoVitch��Le periculum rei venditae en droit romain��/\RQ��������S�������.�VisKy��La 
UHVSRQVDELOLWp�HQ�GURLW�URPDLQ�j�OD�¿Q�GH�OD�5pSXEOLTXH��LQ�©5,'$�ª��,,,��������©0pODQJHV�)��'H�
9LVVFKHUª�,,���S�������RSLQLRQ�VWLOO�UHSHDWHG�LQ�id., %HPHUNXQJHQ�]XU�(QWZLFNOXQJ�GHV�NRQWUDNWX-
HOOHQ�+DIWXQJVV\VWHP�LP�DQWLNHQ�U|PLVFKHQ�5HFKW��1DFKWUDJ�]XU�/HKUH�GHV�3URI��*��0DUWRQ���LQ�
©$FWD�$QWLTXD»��;;��������S������DQG�Q������DQG�)�0��de robertis��La disciplina della respon-
VDELOLWj�FRQWUDWWXDOH�QHO�VLVWHPD�GHOOD�&RPSLOD]LRQH�JLXVWLQLDQHD��,��%DUL��������S�����Q�����DQG�
S������Q�����3��KrücKMAnn, 9HUVLFKHUXQJVKDIWXQJ�LP�U|PLVFKHQ�5HFKW��LQ�©=66��ª�;/,,,��������
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YHQWLRQ�LV��RI�FRXUVH��SRVVLEOH����WKRXJK�ZH�PXVW�XQGHUOLQH�WKH�VWURQJ�LQVLGH�
FRKHUHQFH�RI�WKH�WH[W55��PDGH�VWURQJHU�E\�VRPH�GLVWLQJXLVKHG�H[SUHVVLRQV�RI�
WKH�DOIHQLDQ�ODQJXDJH�DV�µquid iuris sit’56�DQG�µquam ob rem’57��ZKLFK��PRUH�
RYHU��DUH�HVVHQWLDO�WR�WKH�UKHWRULFDO�VWUXFWXUH�RI�WKH�IUDJPHQW58�

+RZHYHU��WKH�WH[W�DULVHV�IURP�WKH�QHHG�WR�LGHQWLI\�WKH�UXOH�WR�EH�DSSOLHG��µquid 
iuris sit?’)59�DQG��FRQVHTXHQWO\��WKH�QHHG�WR�GHWHUPLQH�LI�WKH�VHOOHU�PXVW�EH�OLDEOH�
IRU�WKH�ORVV�RI�WKH�res��RI�FRXUVH��LI�LW�LV�DVFHUWDLQHG�WKDW�VXFK�ORVV�ZDV�FDXVHG�
RQ�KLV�UHVSRQVLELOLW\�60��7KXV��WKH�VROXWLRQ�WR�WKH�FDVH�FDQ�EH�IRXQG�LQ�FKRRVLQJ�
WKH�VWDQGDUGV�RI�culpa��WKH�MXULVW��LQ�RWKHU�ZRUGV��PXVW�SLQ�GRZQ�WKH�HOHPHQWV�RI�

S������id., custodia��LQ�©=66�ª��;/,9��������S������S��������DQG�S������3��Voci��‘Diligentia’, 
µFXVWRGLD¶��µFXOSD¶��L�GDWL�IRQGDPHQWDOL��LQ�©6'+,�ª�/9,��������S�����II�������VSHFL¿FDOO\���2WKHU�
GLVVHQWLQJ�UHPDUNV�RQ�VSHFL¿F�ZRUGV�LQ�©,QGH[�LQWHUSRODWLRQXPª��,�±�cur.�(��leVy, e. rAbel 
±��:HLPDU��������F������ad h.l.��WR�ZKLFK�DGG�+�+��pFlüGer��=XU�/HKUH�YRQ�GHU�+DIWXQJ�GHV�
6FKXOGQHUV�QDFK�U|PLVFKHP�5HFKW� LQ�©=66�ª� /;9,��������S������I��DQG�(��betti��‘Periculum’. 
Problema del rischio contrattuale in diritto romano classico e giustinianeo��LQ�©6WXGL�LQ�RQRUH�
GL�3��'H�)UDQFLVFLª��,��0LODQR��������S������II�
��� �:H�FDQ�¿QG�HYLGHQFH�RI�D�VXEVHTXHQW�LQWHUYHQWLRQ�LQ�WKH�IDFW�WKDW��WKRXJK�ZLWKLQ�FHUWDLQ�
OLPLWV��WKH�IUDJPHQW�ORVW�KLV�RULJLQDO�VWDQGDUG�VWUXFWXUH��µcasus¶�±�µquaestio¶�±�µresponsum¶���
WKH�¿UVW�WZR�SDUWV�DUH��VRPHKRZ��MRLQWHG�RQH�WR�WKH�RWKHU��WKRXJK�WKLV�GRHV�QRW�SURYH�\HW�WKDW�
VXFK�PRGL¿FDWLRQ�LV�VXEVWDQFLDO��DFWXDOO\��ZH�FRXOG�UHSHDW��WR�WKLV�UHJDUG��ZKDW�neGri��Per una 
VWLOLVWLFD�GHL�'LJHVWD�GL�$OIHQR��S�������ZLWK�UHIHUHQFH�WR�'�����������$OI����dig. a Paul. epit.��> �
lenel��Palingenesia��,��F�����Q������$OI��@��REVHUYHG��©«�O¶HVWUHPD�FRQFHQWUD]LRQH�HVSUHVVLYD�
GHO�IUDPPHQWR��FKH�>«@�VHPEUD�GLI¿FLO>PHQW@H�>GD@�DWWULEXLUH�D�WDJOL�VXFFHVVLYL��FKH�VROR�SHU�
FDVR�DYUHEEHUR�SRWXWR�UHDOL]]DUH�XQD�VLPLOH�FRHUHQ]D�VWLOLVWLFD��H�FKH�FRPXQTXH�VDUHEEH�DUEL�
WUDULR�VXSSRUUH��VRWWLQWHQGH�OD�VHULH�DQDOLWLFD�FDVR�SUREOHPD�VROX]LRQH�>WKH�H[WUHPH�H[SUHVVLYH�
FRQFHQWUDWLRQ�RI�WKH�IUDJPHQW��ZKLFK�>«@�FDQ�EH�GLI¿FXOWO\�DVFULEHG�WR�FXWV��ZKLFK�RQO\�E\�
FKDQFH�FRXOG�KDYH�UHDOL]HG�VXFK�VWLOLVWLF�FRKHUHQFH��DQG�ZKLFK�KRZHYHU�LW�ZRXOG�EH�DUELWUDU\�
WR�VXSSRVH��VXJJHVWV�WKH�DQDO\WLFDO�VXFFHVVLRQ�FDVH�SUREOHP�VROXWLRQ�«@ª��
��� �&I��LQIUD��Q������ZLWK�UHIHUHQFH�WR�WKH�RSLQLRQ�RI�(PLOLR�%HWWL��
��� �$ERXW� WKH�SHFXOLDULHW\�RI� VXFK� H[SUHVVLRQ� FI��� ODVWO\��roth��$OIHQL�'LJHVWD�� S�� ���Q��
�����ZKR�UHPDUNV�WKDW�WKH�LQWHUURJDWLYH�SUHSRVLWLRQ�UHIHUV�WR�WKH�YHUE�µquaerere¶��DV�LQ�'��
���������$OI����dig. ab anon. epit.��> �lenel��Palingenesia��,��F�����Q������$OI��@��DQG�VHH�
DOUHDG\��SUHFHGHQWO\��Voci��µ'LOLJHQWLD¶��µFXVWRGLD¶��µFXOSD¶��,�GDWL�IRQGDPHQWDOL��S������DQG�
cArdilli��/¶REEOLJD]LRQH�GL� µSUDHVWDUH¶��S������DQG�Q�������6HH�DOVR�GArcíA GArrido�� Il 
linguaggio dei giuristi romani��S������DQG�S������
��� �)RU�ZKDW�FRQFHUQV�WKH�XVH�RI�µquamobrem’ �µob eam rem¶���EHVLGHV�WKH�VHUYLDQ�ODQ�
JXDJH��FI��$XO��*HOO���noct. att. ������> �lenel��Palingenesia��,,��F����������Q�����6HUY��@���
DOVR�LQ�$OIHQR��VHH�WKH�SXQFWLOLRXV�UHPDUNV�RI�Ferrini��,QWRUQR�DL�'LJHVWL�GL�$OIHQR�9DUR��S��
���>  id., 2SHUH��,,��S������I�@��&I��DOVR�LQIUD��Q�����DQG�����
58  See supra��Q�����
59  See supra��Q�����
��� �&I���RQ�WKLV�SRLQW��cArdilli��/¶REEOLJD]LRQH�GL�µSUDHVWDUH¶��S������Q������
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culpa�ZKLFK�WKH�iudex�ZLOO�FRQFUHWHO\�XVH�LQ�RUGHU�WR�VHWWOH�WKH�ODZVXLW61�
+HQFH��WKH�LQWHUHVWLQJ�VWUXFWXUH�RI�WKH�WH[W62��LI�LWV�VW\OH��µsi vendita’ in�

VWHDG�RI�µsi empta’ insula��VHHPV�WR�ZLWQHVV�LQ�IDYRXU�RI�D�TXHVWLRQ�DVNHG�E\�
venditor WR�WKH�MXULVW��WKH�ZD\�LQ�ZKLFK�WKLV�ODWWHU�EULQJV�KLV�DUJXPHQW�IRUWK�
DLPV�WR�UHMHFW�D�VWDWHPHQW�PDGH�E\�WKH�DVNHU WKDW�LV�GLDOHFWLFDOO\�GDQJHURXV��
EXW�SHUVXDGLQJ�DW�¿UVW�VLJKW��µFXP�LQFHQGLXP�VLQH�FXOSD�¿HUL�QRQ�SRVVLW’���

,I�ZH� FDUHIXOO\� FRQVLGHU� WKH�ZRUGV� XVHG�� VXFK� FRQFOXVLRQ� VHHPV� WR� EH�
H[SUHVVHG�RQO\�LQ�WKH�LQWHUHVW�RI�WKH�EX\HU��EHFDXVH��LI�WKH�responsum�VWDWHG�
WKDW�WKH�GHVWUXFWLRQ�RI�WKH�insula�KDSSHQHG��LQ�VRPH�ZD\��EHFDXVH�RI�WKH�VHOO�
HU��WKLV�DORQH�ZRXOG�EH�HQRXJK�WR�KHOG�KLP�OLDEOH�

8QGHU�D�ORJLF�SUR¿OH��ZH�DUH�LQ�WKH�SUHVHQFH�RI�D�VWURQJ�DUJXPHQW��ZKLFK�
KDV�WKH�HIIHFW�WR�UHYHUVH�WKH�EXUGHQ�RI�WKH�GHPRQVWUDWLRQ��VKLIWLQJ�LW��LQ�WKLV�
FRQWH[W��IURP�WKH�RQH�ZKR�LV�DVNLQJ�WKH�MXULVW�WR�WKH�MXULVW�KLPVHOI�

$OIHQXV��WKRXJK��GRHV�QRW�OHW�KLPVHOI�EH�GHFHLYHG�DQG�KH�UHSOLHV�LPPH�
GLDWHO\�±�FKDOOHQJLQJ�WKH�PDMRU�SUHPLVH�FRQWDLQHG�LQ�WKH�TXHVWLRQ�±�WKDW�¿UH�
FRXOG�EH�VHW�HYHQ�ZLWKRXW�DQ\�culpa IURP�WKH�SDWHU�IDPLOLDV��7KH�UHDVRQLQJ�
RI�WKH�MXULVW�LV�VXSSRUWHG�E\�WKH�IROORZLQJ�DUJXPHQW��RSSRVLWH�WR�WKH�RQH�WR�
ZKLFK�WKH�emptor�UHIHUV���WKH�FDXVH�RI�¿UH�FDQ�OLH�LQVLGH�IDFWV�WKDW�DUH�QRW�WR�

��� �$FFRUGLQJ�WR�VRPH�VFKRODU��VXFK�UHVSRQVH�ZRXOG�KDYH�EHHQ�DVNHG�©XQD�YROWD�LQVWDX�
UDWR�LO�iudicium��TXDQGR�FLRq�VL�IRVVHUR�JLj�DFTXLVLWL�GHJOL�HOHPHQWL�GL�IDWWR�GHOOD�FDXVD��LQ�
EDVH�DL�TXDOL�HUD�VWDWR�SRVVLELOH�DFFHUWDUH�FKH�O¶LQFHQGLR�HUD�VWDWR�SURGRWWR�GD�XQD�FRQGRWWD�
ULSURYHYROH� >RQFH� WKH� iudicium� KDG�EHJXQ�� i.e.�ZKHQ� WKH� IDFWXDO� HOHPHQWV�RI� WKH� ODZVXLW�
ZHUH�DOUHDG\�DFTXLUHG��E\�ZKLFK�LW�LW�KDG�EHHQ�SRVVLEOH�WR�DVFHUWDLQ�WKH�¿UH�ZDV�FDXVHG�E\�
D�UHSURDFKDEOH�DFW@ª��VR�cArdilli��/¶REEOLJD]LRQH�GL�µSUDHVWDUH¶��S��������WKRXJK�WKH�LQWHU�
SUHWDWLRQ�RI�WKH�IUDJPHQW�WKDW�,�DP�WU\LQJ�WR�RIIHU�GRHV�QRW�VHHPLQJO\�JLYH�HYLGHQFH�WR��RU��
DW�OHDVW��LW�GRHV�QRW�LPSO\�XQLYRFDOO\��VXFK�VXSSRVLWLRQ�
��� �6WUDQJHO\��)��horAK��5DWLRQHV�GHFLGHQGL��(QWVFKHLGXQJVEHJU�QGXQJHQ�EHL�lOWHUHQ�U|-
mischen Juristen bis Labeo��,��$DOHQ��������ZKR�GLVFXVVHV�DOO�WKH�RWKHU�DOIHQLDQ�IUDJPHQWV�
DQDO\VHG�LQ�WKLV�SDSHU��VD\V�QRWKLQJ�WR�WKLV�UHJDUG�
��� �)RU�D�ZLGH�UDQJH�RI�SRVVLEOH�sine culpa�HYHQWV��VHH��VSHFL¿FDOO\��'�������������$OI����
dig. a Paul. epit.��DQG�'�����������0DUFLDQ�����inst.���)RU�WKH�UHDVRQV�KHUH�H[SRXQGHG��,�EH�
OLHYH�WKH�RSLQLRQ�H[SUHVVHG�E\�WAtson��7KH�/DZ�RI�2EOLJDWLRQV��S������DFFRUGLQJ�WR�ZKLFK�
WKH�VHQWHQFH�µFXP�LQFHQGLXP�VLQH�FXOSD�¿HUL�QRQ�SRVVLW¶�LV�©RQH�RI�WKH�FODXVHV�PRVW�RIWHQ�
KHOG�LQWHUSRODWHG�VKRZV�WKDW�WKH�ZULWHU��ZKRHYHU�KH�ZDV��ZDV�WKLQNLQJ�RI�D�¿UH�ZKLFK�EHJDQ�
LQVLGH�WKH�insulaª�WR�EH�WKH�RXWFRPH�RI�D�XQZKROH�FRPSUHKHQVLRQ�RI�WKH�IUDJPHQW��LQ�IDYRXU�
RI�D��SRVVLEOH��LQWHUSRODWLRQ�ZDV�DOVR�betti��/H]LRQL�GL�GLULWWR�URPDQR��5LVFKLR�FRQWUDWWXD-
le��S������ZKR��QRQHWKHOHVV��ZLWK�WKH�XVXDO�EULOOLDQF\��JXHVVHG�DQG�PDGH�LW�H[SOLFLW�WKDW�WKH�
VHQWHQFH�FRXOG�©DQFKH�>«@�HVVHUH�FRQVLGHUDWD�VLFFRPH�HVSULPHQWH�LO�SDUHUH�GHOO¶LQWHUHVVDWR�
FKH� VL� ULYROVH� DG�$OIHQR� >DOVR� EH� FRQVLGHUHG� DV� H[SUHVVLQJ� WKH� RSLQLRQ�RI� WKH� LQWHUHVWHG�
SDUW\�ZKR�DVNHG�$OIHQXV�IRU�KLV�DGYLFH@ª��UHPDUNLQJ��WKXV�� LWV�GHHS�GLDOHFWLFDO�UHOHYDQFH�
�EXW�ZLWKRXW�FRQVLGHULQJ�WKH�IROORZLQJ�VHQWHQFH�©TXLD�VLQH�SDWULV�IDPLOLDV�FXOSD�¿HUL�SRWHVW�
nequeª��ZKLFK�WKH�DXWKRU�WKRXJKW�WR�EH�D�©VHPSOLFH�JORVVHPD�>VLPSOH�JORVVH@ª��
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EH�FRQQHFWHG�WR�KXPDQ�EHKDYLRXU��DV��IRU�LQVWDQFH��WKH�FUDVK�RI�D�OLJKWQLQJ�RU�
WKH�HYHQ�FKDQFH�RI�D�VSRQWDQHRXV�FRPEXVWLRQ�EH\RQG�FRQWURO���

:LWK�UHJDUG�WR�WKLV�ODVW�SRLQW��ZH�FDQ�REVHUYH�WKH�LQWHUHVWLQJ�OH[LFDO�SDUDO�
OHOLVP�EHWZHHQ�WKH�ZD\�E\�ZKLFK�WKH�casus�LV�SLQQHG�GRZQ��µcum incendium 
sine culpa | ¿HUL� QRQ� SRVVLW¶�� DQG�� LQ� HORTXHQW� VLPPHWU\�� WKH� H[SUHVVLRQV�
E\�ZKLFK�WKH�responsum�RSHQV��µquia >VRWW��incendium@�VLQH�SDWULV�IDPLOLDV�
culpa | ¿HUL�SRWHVW’65��7KH�¿UVW�SDUW�LV�H[SUHVVHG�LQ�D�GHOLEHUDWHO\�JHQHULF�ZD\�
�µsine culpa … non possit¶��±�EHFDXVH�LW�LV�QRW�UHIHUUHG�WR�DQ\�GHWHUPLQHG�
REMHFW66�±�ZKLOH�WKH�VHFRQG��RQ�WKH�FRQWUDU\��GHDOV�H[SOLFLWO\�ZLWK�WKH�pater 
IDPLOLDV��µVLQH�SDWULV�IDPLOLDV�FXOSD�«�SRWHVW¶��

7KH�MXULVW��VXSSRUWHG�E\�KLV�¿UVW�DQVZHU��JRHV�IXUWKHU�±�SHUKDSV�WU\LQJ�WR�SUH�
YHQW�RWKHU�FKDOOHQJHV67�±�DQG�KH�YHUL¿HV�WKH�SRVVLELOLW\�RI�DQRWKHU�UHFRQVWUXFWLRQ�
RI�WKH�IDFWV68��WKDW��HYHQ�LI�D�SHUVRQDO�culpa�RI�WKH�SDWHU�IDPLOLDV�LV�DEVHQW��KH�FDQ�
EH�KHOG�UHVSRQVLEOH�IRU�VRPH�QHJOLJHQFH�FRPPLWWHG�E\�KLV�VXERUGLQDWHV69�

7KH�VROXWLRQ�±�ZKLFK��LQ�LWVHOI��GRHV�QRW�UHPRYH�WKLV�FKDQFH70�±�H[FOXGHV�

��� �1RQHWKHOHVV��WKHVH�DUH�DOO�PHUH�SRVVLELOWLHV��WKHUHIRUH��,�EHOLHYH�WKDW�WKH�ZRUGV�RI�VisKy��
La responsabilité en droit romain��S�������DFFRUGLQJ�WR�ZKLFK�©O¶LQFHQGLH�pWDLW�XQH�IRUPH�GH�
PDQLIHVWDWLRQ�QRWRLUH�GH�OD�IRUFH�PDMHXUH�>¿UH�LV�D�QRWRULRXV�DFW�RI�*RG@ª��DUH�D�VRUW�RI�©DEVR�
OXWL]DWLRQª��WR�ZKLFK�ZH�FDQQRW�EH�IXOO\�DJUHH��cArdilli��/¶REEOLJD]LRQH�GL�µSUDHVWDUH¶��S�������
IRFXVHV�LQVWHDG�KLV�DWWHQWLRQ�RQ�WKH��ERUGHUOLQH��FDVH�RI�WKH�SRVVLEOH�culpa�RI�H[WHUQDO�SHRSOH�
��� �)RU�WKH�UHDVRQV�VKRZHG�LQ�WKLV�ZRUN��FULWLFDO�GRXEWV�RQ�WKH�VHQWHQFH�µTXLD�VLQH�SDWUL�ID-
milias – quam ob rem¶�DUH�WR�EH�WRWDOO\�UHMHFWHG��RQ�VXFK�GRXEWV�VHH�de sArlo��$OIHQR�9DUR�H�
i suoi digesta��S�������ZKR�WKRXJKW�WKDW�VXFK�VHQWHQFH�ZDV�©LQGLVFXWLELOPHQWH�>GD@�HVSXQJHUH�
>WR�EH�H[SXQJHG�ZLWKRXW�GLVFXVVLRQV@ª��RQ�WKH�EDVLV�RI�-��VáZný, Custodia��LQ�©$83$�ª��;,,��
������S������I���ZKR�GRHV�QRW�VHHP�WR�KDYH�IXOO\�FDWFKHG�WKH�UKHWRULFDO�DQG�MXULGLFDO�LPSOL�
FDWLRQV�RI�WKH�WH[W��HYHQ�ZKHQ�KH�UHPDUNV�WKDW�©GRSR�XQD�FRPSOLFDWD�DQDOLVL�>sic!@�VL�YLHQH�DO�
ULVXOWDWR�FKH�LO�YHQGLWRUH�QRQ�ULVSRQGH�µsi eam diligentiam – praestare¶�>DIWHU�D�FRPSOLFDWHG�
DQDO\VLV�ZH�JHW�WKH�RXWFRPH�WKDW�WKH�VHOOHU�LV�QRW�UHVSRQVLEOH�µsi eam diligentiam – praesta-
re¶@ª��DQG�RI�pAris��La responsabilité de la custodia en droit romain��S������I�
��� �+HUH�ZH�VHH�WKH�VKUHZGQHVV�RI�WKH�DVNHU��KH�GRHV�QRW�PHDQ�WR�RSHQO\�LQVLQXDWH�WKH�HYLO�
GRXEW�RI�WKH�OLDELOLW\�RI�WKH�venditor��EXW�KH�VXUHO\�FDQQRW�OHW�WKH�RSSRUWXQLW\�VOLS�WR�GULYH�
WKH�MXULVW�WRZDUGV�D�SUR¿WDEOH��IRU�WKH�DVNHU�KLPVHOI��GHFLVLRQ�
67  :H�FRXOG�HYHQ�WKLQN�WR�D�IXUWKHU�FRXQWHU�UHSO\�RI�WKH�DVNHU��KHUH�LPSOLFLW��VHH�LQIUD���������
ZLWK�UHIHUHQFH�WR�'������������>$OI����dig. ab anon. epit.@�ZKHUH�LW�LV�PDGH�H[SOLFLW�LQVWHDG���
6XFK�K\SRWKHVLV�LV�KHUH�HYLGHQWO\�PHQWLRQHG�IRU�FRPSOHWHQHVV��HYHQ�LI�WKH�WH[WXDO�GDWD�LQ�WKH�
IUDJPHQW�VKRXOG�PDNH�XV�SUHIHUH��LQ�P\�RSLQLRQ��WKH�¿UVW�VROXWLRQ�PHQWLRQHG�DERYH�
��� �6XFK�GLDOHFWLFDO�RSHUDWLRQ�LV�WKH�µdistinctio¶��FI��&LF���Brut.���������VHH�supra���������DQG�������
��� �*RWKRIUHGXV�PHQWLRQHG�DOVR� WKH�FDVH�RI�GDPDJH�FDXVHG� µculpa levissima inhabitan-
tium¶��FI��GothoFredus��Corpus Iuris Civilis Romani��,��&RORQLDH�0XQDWLDQDH��������S������
Q�����ad h.l.��©Levissima scilicet, & quidem inhabitantium, quod plerumque acciditª��
��� �$FWXDOO\��WKH�MXGJH�KDV�WKH�EXUGHQ�WR�YHULI\�LI�WKH�venditor�±�IDFWXDOO\�±�FKHFNHG�WKH�
ZRUN�RI�KLV�VODYHV��RU�LI�WKH�ZD\�E\�ZKLFK�FKHFNLQJV�ZHUH�PDGH�FDQ�EH�LQ�DQ\�ZD\�FRQVL�
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WKH�culpa RI WKH�SDWHU�IDPLOLDV�±�KHUH�H[SUHVVO\�FDOOHG�µvenditor¶�±�ZKHQ�WKLV�
ODWWHU�XVHG�µeam diligentiam … in insula custodienda, quam debent homines 
IUXJL�HW�GLOLJHQWHV�SUDHVWDUH’71��VR�µcontinuo dominus >QRW@ in culpa erit¶�

$JDLQ��ZH�FDQ�REVHUYH�KRZ�$OIHQXV��ZKLOH�VWDUWLQJ�IURP�WKH�ZRUGV�E\�
ZKLFK�WKH�TXHVWLRQ�LV�H[SUHVVHG��VKLIWV�KLV�DWWHQWLRQ�IURP�WKH�µSDWHU�IDPLOL-
as¶��RI�ZKRP�WKH�µculpa’ LV�GLVFXVVHG���UH�GH¿QLQJ�KLP�DV�µdominus¶��LQ�WKH�
SDUW�RI�WKH�WH[W�ZKHUH�WKH�MXULVW�YHUL¿HV�WKH�SRVVLELOLW\�WKDW�VRPH�©PHGLDWHª�
culpa�RFFXUUHG���WR�HQG�XS�FDOOLQJ�KLP�µvenditor’ �DV�WKH�MXULVW�FRQFOXGHV�KLV�
UHVSRQVH���WKLV�ZD\��$OIHQXV�HPSKDVL]HV�WKH�VROXWLRQ�KHUH�JLYHQ�LQ�RUGHU�WR�
JHW�WR�D�JHQHUDO�UXOH��EHFDXVH�KH�PRYHV�IURP�WKH�RULJLQDO�FDVH�WR�HYHU\�FDVH�
WKDW�FDQ�EH�VXEVXPHG�XQGHU�WKH�UXOH�LWVHOI72�

7KH�¿QDO�VDQFWLRQ��DV�H[SUHVVHG�LQ�WKH�UHVSRQVH��ZLQV�GH¿QLWHO\�WKH�FKDO�
OHQJH��µsi quid accidisset, nihil ad eum >VFO��venditorem@ pertinebit’.�7KXV��
QR�IXUWKHU�UHSO\�LV�DOORZHG��

7KH� VW\OH� RI� WKH� MXULVW��ZKR�PXVW� JLYH� WKH� regula iuris� WKDW� VKRXOG� EH�
DSSOLHG���� GRHV�QRW� DYRLG� WR�PHQWLRQ� WKH�SRVVLELOLW\� WKDW��apud iudicem�� D�
µculpa¶��GLUHFW�RU�LQGLUHFW� RI�WKH�venditor�FDQ�EH�DVFHUWDLQHG�±�DQG�WKHQ�ven-
ditor� FDQ�EH�KHOG� DV� OLDEOH� ±� DV�ZHOO� DV�� LQ� WKH�RSSRVLWH� FDVH�� VXFK�culpa 
FRXOG�EH�H[FOXGHG��HYHQ��LQ�FRQGLFWLRQV�DV�GHVFULEHG�����IRU�vigilantia RQ�KLV�
VXERUGLQDWHV���DQG� WKXV� �HYHQ�� µsi quid accidisset’75�� WR� WKH�venditor µnihil 

GHUHG�DV�DGHTXDWH��RU��LI�KH�GLG�QRW�SD\�DQ\�DWWHQWLRQ�WR�VXFK�SRLQW�
��� �6XFK�µdiligentia¶�FRUUHVSRQGV��DFFRUGLQJ�WR�betti��,VWLWX]LRQL�GL�GLULWWR�URPDQR2��,��S��
�����WR�WKH�RQH�DGRSWHG�E\�WKH�©WLSR�GHOO¶XRPR�QRUPDOH��RUGLQDWR�H�DFFRUWR�QHOOD�JHVWLRQH�
GHOOD�VXD�D]LHQGD�H��LQ�JHQHUDOH��QHO�VXR�PRGR�GL�FRQWHQHUVL�UHODWLYDPHQWH�DO�JHQHUH�GL�DW�
WLYLWj�FKH�VL�GHYH�SUHVWDUH�H�GL�FXL�VL�WUDWWD�>NLQG�RI�WKH�RUGLQDU\�PDQ��SUHFLVH�DQG�VPDUW�LQ�
PDQDJLQJ�KLV�¿UP�DQG��LQ�JHQHUDO��LQ�KLV�ZD\�RI�EHKDYLQJ�UHJDUGLQJ�WKH�NLQG�RI�DFWLYLW\�KH�
DFFRPSOLVKHV�DQG�GHDOV�ZLWK@ª�
��� �7KLV�FRUUHVSRQGV�WR�WKH��FRQFOXGLQJ��RSHUDWLRQ�RI�µhabere regulam¶��VWUHVVHG�E\�&LF���
Brut.���������VHH�supra���������DQG�������2Q�WKLV�SRLQW��FI���LQ�JHQHUDO��neGri��Per una stili-
VWLFD�GHL�'LJHVWL�GL�$OIHQR��S�������ZKR�VWURQJO\�HPSKDVLVHG�WKH�SUHVHQFH�RI�WKH�©SURFHGL�
PHQWR�GL�DVWUD]LRQH��FKH�WUDH�GDOOD�VROX]LRQH�GHO�FDVR�XQ�SULQFLSLR�JHQHUDOH�>DEVWUDFWLQJ�pro�
FHVV��ZKLFK�GHGXFHV�D�JHQHUDO�SULQFLSOH�IURP�WKH�VROXWLRQ�RI�WKH�FDVH@ª��VXFK�RSLQLRQ�ZDV�
H[SUHVVG�ZLWK�UHIHUHQFH�WR�'�����������$OI����dig. ab anon. epit.��> �lenel��Palingenesia��,��
F�����Q�����$OI����@��µ&RPPXQLV�VHUYXV�FXP�DSXG�DOWHUXP�HVVHW��FUXV�IUHJLW�LQ�RSHUH��TXDHUH-
EDWXU��DOWHU�GRPLQXV�TXLG�FXP�HR��SHQHV�TXHP�IXLVVHW��DJHUHW��5HVSRQGL��VL�TXLG�FXOSD�LOOLXV�
magis quam casu res communis damni cepisset, per arbitrum communi dividundo posse 
reciperari¶��
��� �5HPHPEHU�WKH�TXHVWLRQ�E\�ZKLFK�WKH�SDUW�RI�'���������������ZKLFK�FRQQHFWV��LQ�VRPH�
ZD\��casus and quaestio��HQGV��µquid iuris sit?¶��DERXW�ZKLFK�supra��Q������
��� � 5HJDUGLQJ� WKHVH� ODWWHU�� VHH� WKH� VHQWHQFH� µsi venditor eam diligentiam – diligentes 
praestare¶�
75  I.e.�WKRXJK�SURSHUW\�LV�GHVWUXFWHG��
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pertinebit’76�

���$�WH[W�UHJDUGLQJ�WKH�LQWHUSUHWDWLRQ�RI�FODXVHV�RI�ODVW�ZLOO�LV�VLPLODU�LQ�LWV�
VWUXFWXUH�WR�WKH�FDVH�RI�WKH�insula vendita combusta��LWV�GLI¿FXOWLHV�DULVH�H[DFW�
O\�IURP�WKH�quaestio�WKDW�WKH�KHLU�SURSRVHG�WR�WKH�UHDVRQLQJ�RI�WKH�MXULVW��6HH

'�����������$OI����dig. ab anon. epit.)77��4XLGDP�LQ�WHVWDPHQWR�LWD�VFULSVHUDW��µ3DPSKL�
OXV�VHUYXV�PHXV�SHFXOLXP�VXXP�FXP�PRULDU�VLEL�KDEHWR�OLEHUTXH�HVWR¶��&RQVXOHEDWXU��
UHFWHQH�3DPSKLOR�SHFXOLXP�OHJDWXP�YLGHUHWXU��TXRG�SULXV�TXDP�OLEHU�HVVHW�SHFXOLXP�
VLEL�KDEHUH� LXVVXV�HVVHW��5HVSRQGLW� LQ�FRQLXQFWLRQLEXV�RUGLQHP�QXOOXP�HVVH�QHTXH�
TXLFTXDP�LQWHUHVVH��XWUXP�HRUXP�SULPXP�GLFHUHWXU�DXW�VFULEHUHWXU��TXDUH�UHFWH�SHFX�
OLXP�OHJDWXP�YLGHUL��DF�VL�SULXV�OLEHU�HVVH��GHLQGH��SHFXOLXP�VLEL�KDEHUH�LXVVXV�HVW78�

$V�ZH�LQIHU�IURP�WKH�IUDJPHQW��WKH�WHVWDWRU�PHDQW�WR�PDQXPLW�testamento 
KLV�VODYH�3DPSKLOXV79��DQG�WR�OHDYH�KLP��EH\RQG�WKDW��E\�D�OHJDF\�per vindi-
cationem ±�ZH�GHGXFH�LW�IURP�WKH�ZRUGV�µsibi habeto’80�±�WKH�peculium�WKDW�
KH�DOUHDG\�JDYH�KLP�ZKHQ�KH�ZDV�DOLYH�

7KH�SUREOHP�DULVHV�IURP�WKH�IDFW�WKDW�WKH�WHVWDWRU�REMHFWLYHO\�LQYHUWHG�±�

76  See supra��Q�����
��� �&I��lenel��Palingenesia��,� F� ���Q������$OI����$ERXW�WKH�SUREOHPV�RI�LQWHUSUHWDWLRQ�UH�
IHUULQJ�WR�WKH�RUGHU�RI�WKH�mortis causa�FODXVHV�VHH�DOVR�'�����������$OI����dig. a Paul. epit.���
DERXW�ZKLFK�LQIUD��Q�����
��� �7UDQVODWLRQ�IURP�WAtson��7KH�'LJHVW�RI�-XVWLQLDQ��,,,��©$�PDQ�KDG�ZULWWHQ�LQ�KLV�ZLOO�
DV�IROORZV��©ZKHQ�,�GLH��OHW�P\�VODYH�3DPSKLOXV�KDYH�IRU�KLPVHOI�KLV�peculium�DQG�EH�IUHHª��
+H�ZDV�DVNHG�ZKHWKHU�WKH�peculium�DSSHDUHG�WR�KDYH�EHHQ�FRUUHFWO\�OHJDWHG�WR�3DPSKLOLXV��
EHFDXVH�KH�KDV�EHHQ�RUGHUHG�WR�KDYH�KLV�peculium�EHIRUH�KH�ZDV�IUHH��+H�UHSOLHG�WKDW�LQ�
FRQMRLQHG�SURYLVLRQV�WKH�RUGHU�ZDV�RI�QR�DFFRXQW�DQG�WKDW�LW�PDGH�QR�GLIIHUHQFH�ZKLFK�ZDV�
XWWHUHG�RU�ZULWWHQ�¿UVW��WKHUHIRUH��WKH�peculium�DSSHDUHG�WR�KDYH�EHHQ�FRUUHFWO\�OHJDWHG��MXVW�
DV�LI�KH�KDG�EHHQ�RUGHUHG�¿UVW�WR�EH�IUHH�DQG�WKHQ�WR�KDYH�KLV�peculiumª�
��� �7KLV�LV��YHU\�SUREDEO\��D�WRSRQLPLF��i.e.�D�QRXQ�XVHG�WR�GHQRPLQDWH�D�servus�FRPLQJ�
IURP�Pamphilia���VR�D�©VW\OHª�QDPH�XVHG��DOVR��E\�6HUYLXV��VHH�'�����������3DS�����quaest.��� 
FI��lenel��Palingenesia��,��F������Q�������3DS����lenel��Palingenesia��,,��F������Q������6HUY��@�
��� � *DL��� inst.� ������� µPer vindicationem hoc modo legamus Titio verbi gratia hominem 
Stichum do lego; sed et si alterutrum verbum positum sit, veluti do aut lego, aeque per vindi-
FDWLRQHP�OHJDWXP�HVW��LWHP��XW�PDJLV�YLVXP�HVW��VL�LWD�OHJDWXP�IXHULW�VXPLWR��YHO�LWD�VLEL�KDEHWR��
vel ita capito, aeque per vindicationem legatum est¶��$ERXW�WKH��ZHOO�NQRZQ��GLVDSSHDUDQFH�
RI�WKH�legatorum genera quattuor�LQ�WKH�-XVWLQLDQ�DJH��VHH�WKH�LPSRUWDQW�constitutio�SUHVHUYHG�
LQ�&���������,PS��,XVWLQLDQ��$��'HPRVWKHQL���ZKRVH�FRQWHQW�LV�UHSHDWHG�E\�Inst.���������EXW�WKH�
FRQWHQW�RI�WKH�V\PPHWULF�WH[W�LQ�7KHRSK��3DU���������LV�XQXVXDO��WKRXJK�IROORZLQJ�WKH�LPSHULDO�
LQVWLWXWLRQV��LW�GRHV�QRW�DYRLG�WKH�WHPSWDWLRQ�WR�PHQWLRQ�DV�D�SUHPLVH�WKH�H[SUHVVLRQV�UHTXLUHG�
E\�WKH�FODVVLFDO�ODZ�DQG�XVHG�E\�WHVWDWRUV�WR�FKRRVH�EHWZHHQ�WKH�GLIIHUHQW�NLQGV�RI�OHJDF\��
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LW�LV�QRW�UHOHYDQW�LI�EHLQJ�DZDUH�RU�QRW�RI�ZKDW�KH�ZDV�GRLQJ�±�WKH�RUGHU�RI�
KLV� WZR�FODXVHV�� VWDWLQJ�©¿UVWO\ª� WKH� OHJDF\�DQG�©VHFRQGO\ª� WKH� OLEHUW\�RI�
3DPSKLOXV81�

7KLV�VHHPV�WR�EH�SHUIHFWO\�FOHDU� WR� WKH�KHLU��ZKR��IURP�WKH�SDLQVWDNLQJ�
SHUIRUPDQFH�RI�ERWK�FODXVHV��ZRXOG�VHH�KLV�LQKHULWDQFH�GRXEO\�GLPLQLVKHG�
�EHFDXVH�ERWK�WKH�peculium DQG�WKH�HFRQRPLFDO�YDOXH�RI�WKH�VODYH�ZRXOG�EH�
GHWUDFWHG�IURP�LW�82��

)RU�VXFK�UHDVRQ��KH�DVNV�WKH�MXULVW��WU\LQJ�WR�SURYH�KLV�SRLQW��i.e.��WKH�¿UVW�
FODXVH�PXVW�EH�FRQVLGHUHG�YRLG�±�WKLV�LV�VKRZHG�E\�WKH�LQWHUURJDWLYH�QHJD�
WLYH�VHQWHQFH��µrectene … quod …’���±�EHFDXVH��WR�KROG�ERWK�FODXVHV�DV�YDOLG��

��� �$ERXW�WKH�VR�FDOOHG�µratio dubitandi’ RI�WKH�WH[W��VHH�LQIUD��Q�����
��� �:LWK� UHIHUHQFH� WR� VXFK� SUR¿OH��ZH� FDQ� VXSSRVH� WKDW� WKH� VODYH�ZH� DUH� WDONLQJ� DERXW�
ZDV�RI�VRPH�ZRUWK��EHFDXVH�KH�UHFHLYHG�D�peculium�DQG��WKXV��KH�NQHZ�KRZ�WR�PDQDJH�DQ�
HVWDWH��WKRXJK�ZH�FDQQRW�NQRZ�KRZ�PXFK�WKLV�ODWWHU�ZDV�FRQFUHWHO\�QRWHZRUWK\���FI���IRU�
LQVWDQFH��'�����������$OI����dig. ab anon. epit.���$ERXW�WKH�YDU\LQJ�RI�PDUNHW�YDOXH�RI�WKH�
VODYHV��LQ�UHODWLRQ�WR�WKHLU�GLIIHUHQW�VRFLR�HFRQRPLFDO�IXQFWLRQ��,�DOORZ�P\VHOI�WR�UHIHU�WR�0��
MiGliettA��/RJLFKH�GL�JLXULVWL�URPDQL�H�EL]DQWLQL�D�FRQIURQWR�LQ�PDWHULD�GL�VWLPD�DTXLOLDQD�
delle ‘causae corpori cohaerentes’�� LQ� ©/D� UHWRULFD� IUD� VFLHQ]D� H�SURIHVVLRQH� OHJDOH»�� S��
����II���ZLWK�ELEOLRJUDSK\��WR�ZKLFK�adde�$��schiAVone��/D�VWRULD�VSH]]DWD��5RPD�DQWLFD�H�
2FFLGHQWH�PRGHUQR��%DUL��������S������±�DQ�HVVD\�WKDW�,�GLG�QRW�H[DPLQH�LQ�WKDW�ZRUN�±�ZKR�
EHOLHYHV�WKH�VXP�RI�VHYHQ�KXQGUHG�WKRXVDQG�VHVWHUFHV�SD\HG�IRU�WKH�SXUFKDVH�RI�WKH�servus 
grammaticus Daphnis�±�VHH�3OLQ���nat. hist.��������������DQG�6XHW���de gramm. et rhet. ����
±�©XQ�HSLVRGLR�HFFH]LRQDOH�>DQ�H[FHSWLRQDO�HYHQW@ª��WH[WHV�ZH�VXUYH\HG�DERXW�WKLV�VXEMHFW�
>FI��MiGliettA��op. et loc. cit.@�VKRZ��LQ�DQ\�FDVH��WKDW�WKH�PDUNHW�SULFH�RI�WKH�servi�FRXOG�
XQGHUJR��DQG�XVXDOO\�LW�GLG�XQGHUJR��UHOHYDQW�YDULDWLRQV�ZKHQ�WKHVH�servi�ZHUH�WUDLQHG�RU�
DSSOLHG�WR�DFFRPSOLVK�TXDOL¿HG�WDVNV�RU��DJDLQ��WKH\�SRVVHVVHG�LQWULQVLF�SDUWLFXODU�TXDOLWLHV��
��� �6XFK�IRUP�UHSUHVHQWV�D�FOHDU�SRVLWLRQ��WKRXJK�H[SUHVVHG�ZLWK�DQ�LQWHUURJDWLYH�VHQWHQFH��
$ERXW�WKH�DEXQGDQW�XVH�RI�µrecte¶�LQ�$OIHQXV�VHH�Ferrini��,QWRUQR�DL�'LJHVWL�GL�$OIHQR�9DUR��
S�����I��  id���2SHUH�� ,,��S�������$ERXW�WKH�GLDOHFWLF�YDOXH�RI� WKH�ZRUGV�µrecte¶��µrectius¶��
µrectissime¶�,�UHIHU�WR�bonA��/D�FHUWH]]D�GHO�GLULWWR�QHOOD�JLXULVSUXGHQ]D�WDUGR�UHSXEEOLFD-
na��S������II�� �id., Lectio Sua��,,��S������II���LQ�SDUWLFXODU��DQG�WR�0��MiGliettA��‘Servus dolo 
occisus’. Contributo allo studio del concorso tra ‘actio legis Aquiliae’ e ‘iudicium ex lege 
Cornelia de sicariis’��1DSROL��������S������DQG�Q������DQG��ODVWO\��WR�(��stolFi��Per uno studio 
GHO�OHVVLFR�H�GHOOH�WHFQLFKH�GL�FLWD]LRQH�GHL�JLXULVWL�VHYHULDQL��LQ�©5'5�ª� ,��������S������
�DQG�Q�������ZKR�WDONV�DERXW�H[SUHVVLRQV�LQFOXGLQJ�©XQ�JLXGL]LR�GL�µFRUUHWWH]]D¶�>D�MXGJH�
PHQW�RI�µFRUUHFWQHVV¶@ª�VXFK�WR�LPSO\�©XQ�DSSUH]]DPHQWR�GHO�SURFHGLPHQWR�LQWHUSUHWDWLYR�
SRVWR�LQ�HVVHUH��FKH�KD�FRQGRWWR�D�XQD�GLVFLSOLQD�LQ�Vp�QRQ�VHPSUH�R�GHO�WXWWR�QXRYD��PD�
WDOH�GD�VRGGLVIDUH�OH�HVLJHQ]H�GHOOD�IDWWLVSHFLH�FRQFUHWD�QHOO¶RVVHUYDQ]D�GHOOH�GLVSRVL]LRQL�
SUHHVLVWHQWL�>WKH�DSSUHFLDWLQJ�RI�WKH�LQWHUSUHWDWLYH�SURFHVV��ZKLFK�GURYH�WR�UXOHV�WKDW�DUH�QRW�
DOZD\V�RU�QRW�FRPSOHWHO\�QHZ��EXW�VXFK�WR�VDWLI\�WKH�QHFHVVLWLHV�RI�WKH�FDVH��ZKLOH�REVHUYLQJ�
WKH�SUHH[LVWLQJ�GLVSRVLWLRQV@ª��EXW�WKLV�FRQFHDOV�D�ELW�WKH�UHOHYDQFH�RI�WKH�OH[LFDO�SURJUHV�
VLRQ��LPSOLHG�PRVWO\�E\�WKH�FRPSDUDWLYH�µrectius¶��ZKLFK�DFWXDOO\�RSHUDWHV�LQ�DQ�DGYHUVDWLYH�
IXQFWLRQ���1RW�PXFK�FDQ�EH�GHGXFHG�IURP�7��honoré��8OSLDQ��3LRQHHU�RI�+XPDQ�5LJKWV��
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emblematic cases of «logical conflict» between «quæstio» and «responsum»

RQH�VKRXOG��¿UVWO\��PDQXPLW�3DPSKLOXV�DQG��WKHQ��RQH�VKRXOG�JLYH�KLP�WKH�
OHJDF\�per vindicationem��µquod prius … iussus esset¶��

6XFK� UHDVRQLQJ� LV� VXEWOH��EHFDXVH� WKH� LGHD� WKDW� D�KLHUDUFK\�PXVW� H[LVW��
ERWK�ORJLF�DQG�MXULGLFDO��EHWZHHQ�WKH�WZR�FODXVHV��GULYHV�XV�WR�EHOLHYH�WKDW�
WKH�VODYH�±�DV�VXFK�±�FDQQRW�DFTXLUH�WKH�SURSHUW\�RI�WKH�peculium �ZKLOH�WKLV�
VKRXOG�KDSSHQ�DIWHU�WKH�VXFFHVVLRQ�RSHQHG���,Q�RWKHU�ZRUG��WKH�KHLU�WULHV�WR�
NHHS�IRU�KLPVHOI��DW�OHDVW��WKH�SURSHUWLHV�WKDW�FRQVWLWXWH�WKH�peculium��DV�KH�
FDQQRW�DFTXLUH� WKH�dominium�RQ�WKH�VODYH��ZKR�ZDV�PDQXPLWWHG�±�LQ�DQ\�
FDVH��YDOLGO\�±�E\�ZLOO�RI�WKH�WHVWDWRU�

%HVLGHV��WKLV�LGHD�KDV�QRW�DV�LWV�RQO\�EDVLV�D�UKHWRULFDO�DUJXPHQW��EXW�LW�
DOVR�¿QGV�JURXQGV�±�DV�VFKRODUV�FRUUHFWO\�REVHUYHG�±�LQ�WKH�IRUPDOLVP�RI�WKH�
FODXVHV�RI�ODVW�ZLOO��DV�VKRZQ�LQ�WKH�ZHOO�NQRZQ�DUFKDLFDO�H[SUHVVLRQ�µStichus 
servus meus liber heresque esto’����IURP�ZKLFK�WKH�VFKRRO�RI�6HUYLXV�WULHG��
KRZHYHU��WR�PRYH�DZD\�85��PD\EH�DV�D�FRQVHTXHQFH�RI�WKH�SULQFLSOH�NQRZQ�
DV�IDYRU�WHVWDPHQWL��7KH�RXWFRPH�RI�WKH�SURFHVV�RI�DQWLIRUPDOLVWLF�HURVLRQ��
DOUHDG\�FDUULHG�RXW�E\�WKH�VFKRRO�RI�6HUYLXV��LV�¿QDOO\�VKRZQ��LQ�WKLV�¿HOG��LQ

*DL���inst.������������6LFXW�DXWHP�OLEHUL�KRPLQHV��LWD�HW�VHUYL��WDP�QRVWUL�TXDP�DOLHQL��
KHUHGHV�VFULEL�SRVVXQW��6HG�QRVWHU�VHUYXV�VLPXO�HW�OLEHU�HW�KHUHV�HVVH�LXEHUL�GHEHW��LG�
HVW�KRF�PRGR��µ6WLFKXV�VHUYXV�PHXV�OLEHU�KHUHVTXH�HVWR¶��YHO��µKHUHV�OLEHUTXH�HVWR¶86�

2[IRUG�1HZ�<RUN�����2��S������S�����DQG�S������I���ZKHUH�µrecte¶�DQG�µrectissime’ DUH�EULHÀ\�
DQDO\VHG�DV�FRQQHFWHG�WR�YHUEDO�IRUPV��H[FOXGLQJ�WKH�TXLFN�DQQRWDWLRQ��UHIHUUHG�WR�WKH�FRQ�
WHQW�RI�GLIIHUHQW�LPSHULDO�UHVFULSWV��©WKDW�LW�LV�µFRUUHFW¶�RU�µTXLWH�ULJKW¶ª�>S�����@��
��� �&I��*DL���inst.������������UHIHUUHG�MXVW�DIWHU��LQ�WKH�SUHVHQW�ZRUN��DQG�'�������������8OS��
5 ad Sab.���FI��lenel��Palingenesia��,,��F�������Q��������8OS����RQ�VXFK�SRLQW�VHH�horAK��op. 
et loc. ult. cit.
��� �&I��de sArlo��$OIHQR�9DUR�H�L�VXRL�GLJHVWD������I���ZKR�MXVWL¿HV�WKH�DOIHQLDQ�VROXWLRQ�
DV�WKH�HPHUVLRQ�RI�DQ�LQWHUSUHWDWLYH�WHQGHQF\�KDYLQJ�DV�LWV�DLP�©XQ�JUDGXDOH�VRYYHUWLPHQWR�
>D�JUDGXDO�VXEYHUVLRQ@ª�RI�WKH�©RULJLQDULD�UHJROD�LQGLVFXWLELOPHQWH�IRUPDOLVWLFD�>XQGRXEW�
HGO\�IRUPDOLVWLF�RULJLQDO�UXOH@ª��i.e.�WKH�UXOH�VWDWLQJ�WKDW�WKH�heredis institutio VKRXOG�SUH�
FHGH�HYHU\�RWKHU� FODXVH�RI� ODVW�ZLOO��� DQG�ZKR� UHIHUV� WR�&��sAnFilippo��Studi sull’heredi-
tas�� LQ�©$83$.»,�;9,,��������S�������II����+��coinG��=XU�0HWKRGLN�GHU�UHSXEOLNDQLVFKHU�
-XULVSUXGHQ]��=XU�(QWVWHKXQJ�GHU�JUDPPDWLVFK�ORJLVFKHQ�$XVOHJXQJ��LQ�©6WXGL�9��$UDQJLR�
5XL]ª�� ,��1DSROL�� ������ S�� ����� DFWXDOO\� GRHV� QRW� JR� EH\RQG� WKH� SDUDSKUDVLV� RI� WKH� WH[W�
�©$XV�GHQ�JUDPPDWLVFK�5HJHOQ��EHU�FRQMXQFWLR�IROJHUW�$OIHQXV�9DUXV�GLH�*�OWLJNHLW�HLQHV�
Peculium-9HUPlFKWQLVVHV� DQ� HLQHQ�6NODYHQ�� REZRKO� LQ� GHP�7HVWDPHQW� GDV�9HUPlFKWQLV�
vor� GHU� )UHLODVVXQJ� DXVJHVSURFKHQ� LVW� >$OIHQXV�9DUXV� GHGXFHV� IURP� WKH� JUDPPDWLF� UXOH�
DERXW�WKH�FRQMXQFWLR�WKH�HI¿FDF\�RI�D�OHJDF\�RI�D�SHFXOLXP�WR�D�VODYH��WKRXJK�LQ�WKH�ODVW�ZLOO�
VXFK�OHJDF\�LV�ZULWWHQ�EHIRUH�WKH�PDQXPLVVLRQ@ª���horAK��Rationes decidendi��S�������$��
WAtson��7KH�/DZ�RI�6XFFHVVLRQ�LQ�WKH�/DWHU�5RPDQ�5HSXEOLF��2[IRUG��������S������I��DQG��
ODVWO\��roth��$OIHQL�'LJHVWD��S�����
��� �7UDQVODWLRQ� IURP�(��poste� �UHYLVHG� E\�WhittucK���*DL� ,QVWLWXWLRQHV� RU� ,QVWLWXWHV� RI�
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massimo miglietta

5HJDUGLQJ�WKHVH�SDUDJUDSKV��ZH�PXVW�XQGHUOLQH�WKH�SUHVHQFH�RI�WZR�SRV�
VLEOH�ZRUGLQJ��WKH�¿UVW�RI�ZKLFK�UHJDUGV�WKH�FODXVH�RI�ODVW�ZLOO�LQ�LWV�PRVW�
DQFLHQW�DQG�ULJLG�YHUVLRQ��µStichus servus meus liber heresque esto¶���ZKLOH�
LQ�WKH�VHFRQG�RQH�±�ZKLFK�LV�DOVR�FRUUHFW�DQG�ZKLFK�SURGXFHV�WKH�VDPH�HI�
IHFWV�±�WKH�UHOHYDQW�ZRUGV�DUH�LQYHUWHG��µheres liberque esto¶�

$OIHQXV�REMHFWV�WR�WKH�VRSKLVP87�DQG�FXWV�GHFLGHGO\�DZD\�WKH�VWURQJ��HYHQ�
LI�RQO\�VHHPLQJO\��DUJXPHQW�RI� WKH�quaestio� VWDWLQJ� WKDW��EHWZHHQ�FODXVHV�
ZRUGO\�coniunctae�±�WKDW�LV��WKDW�DUH�RQH�GHSHQGHQW�IURP�WKH�RWKHU��RQ�WKH�
EDVLV�RI�D�V\QWDFWLF�UHODWLRQ�±�µordinem nullum esse¶��WKDW�LV��ZH�FDQQRW�HV�
WDEOLVK��MXVW�IRU�WKLV��D�KLHUDUFK\�RI�MXULGLFDO�HIIHFWV�RQH�GHSHQGHQW�IURP�WKH�
RWKHU88��WKXV��LQ�RUGHU�WR�SLQ�GRZQ�WKH�voluntas�RI�WKH�WHVWDWRU��WKHUH�LV�QR�UHDO�
GLIIHUHQFH�LI��EHWZHHQ�WKH�FODXVHV�RI� WKH�ODVW�ZLOO��RQH�ZDV�SURQRXQFHG�RU�
ZULWWHQ�EHIRUH�WKH�RWKHU89�

7KHUHIRUH��VXFK��DVVHUWHG��©FDXVH�DQG�HIIHFWª�UHODWLRQ�EHWZHHQ�coniunctae  
FODXVHV�90�FDQQRW�EH�FRQVLGHUHG�EXW�PHUHO\�SXWDWLYH91�

5RPDQ�/DZ��2[IRUG���������©1RW�RQO\�IUHHPHQ�EXW�VODYHV��ZKHWKHU�EHORQJLQJ�WR�WKH�WHVWD�
WRU�RU�WR�DQRWKHU�SHUVRQ��PD\�EH�LQVWLWXWHG�KHLUV��$�VODYH�EHORQJLQJ�WR�WKH�WHVWDWRU�PXVW�EH�
VLPXOWDQHRXVO\�LQVWLWXWHG�DQG�HQIUDQFKLVHG�LQ�WKH�IROORZLQJ�PDQQHU��µ6WLFKXV��P\�VODYH��EH�
IUHH�DQG�EH�P\�KHLU�¶�RU��µ%H�P\�KHLU�DQG�EH�IUHH¶ª�
��� �:H�¿QG�� FRUUHVSRQGHQWO\�� D� YLROHQW� UHDFWLRQ� RI� WKH� MXULVW� UHJDUGLQJ� DWWHPSWV� RI� µius 
civile calumniari¶�DQG�RI�µverba captari¶�LQ�'�����������$OI����dig. a Paul. ep.���DERXW�ZKLFK�
ZH�ZLOO�WDON�LQIUD�������7KH�IDFW�WKDW�DQ�DQWLIRUPDOLVWLF�SULQFLSOH�LV�H[SUHVVHG�±�WR�ZKLFK�WKH�
VROXWLRQ�FRQWDLQHG�LQ�'����������LV�RZHG�±�ERWK�LQ�WKH�DQRQ\PRXV�DQG�LQ�WKH�SDXOLQLDQ�HSLW�
RPH�RI�WKH�DOIHQLDQ digesta��,�WKLQN��FDUULHV�XV�WR�WKH�LGHD�WKDW�WKH�VHQWHQFH�µsed – interesse’ 
LQ�'����������FDQQRW�EH�DVFULEHG��QRW�HYHQ�IRU�WKH�VDNH�RI�DUJXPHQW��WR�DQ�LQWHUYHQWLRQ�RI�
3DXOXV�RQ�WKH�WH[W�RI�WKH�/DWH�5HSXEOLFDQ�MXULVW��6HH�DOVR�LQIUD��Q����������
��� �&I��Voci��Diritto ereditario romano2��,,��S�������,W�LV�WKH�KHLU�WKDW�FUHDWHV��WR�KLV�RZQ�DG�
YDQWDJH��VXFK�GHSHQGLQJ�UHODWLRQVKLS��SUREDEO\�RQ�WKH�EDVLV�RI�WKH�SUHFHGLQJ�MXULVSXGHQFH��
WKDW�ZDV�PXFK�PRUH�VXEMHFW�WR�WKH�IDVFLQDWLRQ�RI�WKH�UKHWRULFDO�WȩSRL��KHUH�UHSUHVHQWHG�E\�
WKH�FRQFHSWV�RI�©EHIRUHª�DQG�©DIWHUª��
��� �7KH�ELQRPLRXV�µdiceretur aut scriberetur¶�LV�MXVWL¿HG��SURSHUO\��E\�WKH�DVSHFW�RI��JHQHU�
DO��regula�RI�WKH�DVVHUWLRQ�RI�WKH�MXULVW��ZKLFK�PXVW�EH�YDOLG�HYHQ�EH\RQG�WKH�SUHVHQW�FDVH��
VHH�DOVR�Voci��Diritto ereditario romano��,,��S�����DQG�Q�����
��� �6XFK�K\SRWKHVLV�ZDV�DFWXDOO\�IRUPXODWHG�E\�WKH�KHLU��LQ�WKH�SHUVSHFWLYH�ZH�DUH�H[DP�
LQLQJ�LQ�WKHVH�SDJHV�
��� �%HVLGHV��D�VLPLODU�FRQFHSW�FRPHV�EDFN��LQ�WKH�DOIHQLDQ�SURGXFWLRQ�±�EXW��LQ�WKLV�VHFRQG�FDVH��
LQVLGH�WKH�SDXOLQLDQ�FROOHFWLRQ�±�LQ�'�����������$OI����dig. a Paul. epit.���µServo manumisso peculium 
OHJDWXP�HUDW��DOLR�FDSLWH�RPQHV�DQFLOODV�VXDV�X[RUL�OHJDYHUDW��LQ�SHFXOLR�VHUYL�DQFLOOD�IXLW��6HUYL�HDP�
HVVH�UHVSRQGLW�QHTXH�UHIHUUH��XWUL�SULXV�OHJDWXP�HVVHW¶��7KXV��LQ�VXFK�FDVH��WKRXJK�WKH�KXVEDQG�OHIW�E\�
OHJDF\�WKH�ZRPHQ�VODYHV�WR�KLV�ZLIH��DV�D�ZKROH��omnes ancillae���WKLV�GRHV�QRW�PDNH�YRLG�WKH�RWKHU�
FODXVH��E\�ZKLFK��LW�LV�DJDLQ�D�OHJDF\��WKH�PDQXPLWWHG�VODYH�REWDLQV�WKH�SHFXOLXP��HYHQ�ZKHQ�WKLV�ODW�
WHU�LQFOXGHV�DQ�ancilla��6XFK�ZRPDQ�VODYH�VKDOO�EH�JLYHQ�WR�WKH�IUHHGPDQ�±�DV�D�SDUW�RI�WKH�SHFXOLXP��
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emblematic cases of «logical conflict» between «quæstio» and «responsum»

2QFH� WKH� UXOH� LV� IRXQG92��$OIHQXV�JRHV�RQ�XQ�EXLOGLQJ� WKH� ORJLFDO� FRQ�
VWUXFWLRQ�EXLOW�XS�E\�WKH�KHLU�

7KXV�� WKH� VHQWHQFH� µrectne Pamphilo peculium legatum videretur¶� LQ� WKH�
quaestio PDWFKHV� SHUIHFWO\�ZLWK� µquare�� recte >�@�peculium legatum videri¶��
ZKHUH�WKH�DEVHQFH�RI�WKH�LQWHUURJDWLYH�SDUWLFOH�µ-ne¶�LQ�WKH�UKHWRULFDO�TXHVWLRQ�
WXUQV�XSVLGH�GRZQ��DV�ZH�FDQ�JXHVV��WKH�PHDQLQJ�RI�WKH�ZKROH�RULJLQDO�VHQWHQFH�

,Q�WKH�VDPH�ZD\��DV�WKH�KHLU�VWDWHG�µquod prius quam liber esset, peculium sibi 
habere iussus esset¶��$OIHQXV�WDNHV�XS�DJDLQ�WKH�VDPH�H[SUHVVLRQV��FXWWLQJ�WKH�FRU�
UHODWLRQ�µquod … quam …¶�RXW��DQG�UHSODFLQJ�LW�ZLWK�µac si …¶�±�DQ�RSHUDWLRQ�
LPSRVHG�E\�WKH�DERYH�PHQWLRQHG�ODZ�SULQFLSOH�± WKDW�UHTXLUHV�WKH�DGGLFWLRQ�RI�D�
PHDQLQJIXO�µdeinde …¶��VLJQ�RI�WKH�RSSRVHG�RSLQLRQ�DQG�VROXWLRQ��WR�ZKLFK�WKH�
UHVSRQVH�LV�DLPLQJ��µac si prius liber esse, deinde peculium sibi habere iussus est¶�

7KH�ratio�LQVSLULQJ�WKH�DOIHQLDQ�VROXWLRQ�FRPHV�RXW��WKHUHIRUH��IURP�WKH�QHHG�

FRQVLGHUHG�DV�D�ZKROH�±�DSDUW�IURP�WKH�RUGHU�E\�ZKLFK�WKH�WZR�FODXVHV�DUH�ZULWWHQ�LQ�WKH�WHVWDPHQW��
I.e.��QRWZLWKVWDQGLQJ�WKH�HYLGHQW��FRQÀLFW�GHULYLQJ�IURP��©FRQFRUVR�GL�GLVSRVL]LRQL�WHVWDPHQWDULH�FRQ�
RJJHWWR�SDU]LDOPHQWH�FRLQFLGHQWH�>FRQWULEXWRU\�ODVW�ZLOO�FODXVHV�ZLWK�SDUWLDOO\�FRLQFLGHQW�REMHFW@ª��VR�
ZURWH�tAlAMAncA��Lo schema ‘genus-species’��S������II��>WKH�TXRWDWLRQ�FRPHV�IURP�SDJH������DQG�
Q�����@��EHFDXVH��LQ�WKH�SUHVHQW�FDVH��µspecies derogat generi’ i.e.�µpars toti¶��FI��DOVR�WKH�DFFXUVLDQ�JO��
µservi meam¶��DQG�WKH�JO��µservus¶��RI�9LYLDQXV�7RVFR��LQ�,QIRUWLDWXP�3DQGHFWDUXP�,XULV�&LYLOLV�7RPXV�
Secundus��/XJGXQL��������S������ad h.l.���$ERXW�WKLV�WH[W��de sArlo��$OIHQR�9DUR�H�L�VXRL�GLJHVWD��S��
�����UHPDUNHG�WKDW��ZLWK�WKH�H[SUHVVLRQ�©QHTXH�UHIHUUH��XWUL�SULXV�OHJDWXP�HVVHWª��WKH�MXULVW�PHDQW�
WR�H[FOXGH�©O¶LGHD�DVWUDWWD�GL�XQ¶HYHQWXDOH�translatio�GHO�OHJDWR�GHOOD�VFKLDYD�GDO�OHJDWDULR�QRPLQDWR�
SULPD�D�TXHOOR�QRPLQDWR�GRSR�>WKH�DEVWUDFW�LGHD�RI�D�SRVVLEOH�translatio RI�WKH�OHJDF\�FRQFHUQLQJ�WKH�
VODYH�IURP�WKH�OHJDWHH�PHQWLRQHG�¿UVWO\�WR�WKH�OHJDWHH�PHQWLRQHG�VHFRQGO\@ª���$V�WR�ZKDW�FRQFHUQV�
WKH�V\QWDFWLFDO�SUR¿OH��3RPSRQLXV�UHPHPEHUV�WKH�XQLYRFDOO\�FRQMXQFWLYH�YDOXH�RI�WKH�µsyllaba et’ �ZH�
VKRXOG�PD\EH�UHSHDW�WKDW�LQ�'����������>$OI����dig. ab anon. epit.@��DERXW�ZKLFK�ZH�DUH�GLVFXVVLQJ��
WKHUH�LV�WKH�FRQMXQFWLRQ�µ-que¶��ZKLFK�OLQNV�WKH�WZR�SDUWV�RI�WKH�FODXVH��WKH�PHDQLQJ�LV�WKHUHIRUH�WKH�
VDPH��µQuidam in testamento ita scripserat: ‘Pamphilus servus meus peculium suum cum moriar 
sibi habeto liberque esto’ ¶���'���������������3RPS����ad Q.M.���µSi ita quis heredes instituerit: ‘Titius 
heres esto: Gaius et Maevius aequis ex partibus heredes sunto’, quamvis et syllaba coniunctionem 
IDFLDW��VL�TXLV�WDPHQ�H[�KLV�GHFHGDW��QRQ�DOWHUL�VROL�SDUV�DGFUHVFLW��VHG�HW�RPQLEXV�FRKHUHGLEXV�SUR�
hereditariis portionibus, quia non tam coniunxisse quam celerius dixisse videatur¶��7R�WKLV�UHJDUG��
WKRXJK��LW�PXVW�EH�UHPDUNHG�WKDW�WKH�DXWKRU�RI�WKH�enchiridion�LGHQWL¿HV�D�ratio WKDW�FDQ�PDNH�WKH�
VDPH�SULQFLSOH�RSHUDWH�GLIIHUHQWO\��LQ�WKLV�FDVH��LQ�PDWWHU�RI�LQFUHDVH�RI�WKH�LQKHULWDQFH�VKDUHV��EHFDXVH�
WKH�voluntas RI�WKH�WHVWDWRU�PXVW�EH�UHFRQVWUXFWHG�LQ�WKH�VHQVH�WKDW�KH�PHDQW�WR�H[SUHVV�KLV�WKRXJKW�
V\QWHWLFDOO\��DQG�QRW�WR�UHFLSURFDOO\�MRLQW�WKH�OHJDO�GHVWLQ\�RI�WKH�FODXVHV�UHJDUGLQJ�*DLXV�DQG�0DHYLXV��
H[FOXGLQJ�7LWLXV��±�DFWXDOO\��IURP�WKLV�UHPDUN�LW�VHHPV�PRUH�FRUUHFW�WR�WDON�DERXW�D�©FODXVHª��DQG�QRW�
DERXW�VRPH�©FODXVHVª��UHIHUUHG�WR�7LWLXV��*DLXV�DQG�0HYLXV��
��� �6XFK�UXOH�NHHSV�LWV�YDOXH�WKRXJK�WKH�WUXH�MXULGLFDO�UHDVRQLQJ�WKDW�GURYH�WR�LWV�FUHDWLRQ�LV�KDUG�
WR�EH�LGHQWL¿HG��EHFDXVH�KHUH�©O¶auctoritas GHO�JLXULVWD�FRSUH�OD�ratio�>WKH�auctoritas�RI�WKH�MXULVW�
FRYHUV�WKH�ratio@ª��VR�*��Grosso��µ5DWLRQHV�GHFLGHQGL¶��$�SURSRVLWR�GL�)��+RUDN��5DWLRQHV�GHFL-
dendi >����@��LQ�©,QGH[ª��,,��������S������ �id���Scritti storico-giuridici��,9��7RULQR��������S������
��� �I.e.�ZLWK�UHIHUHQFH�WR�WKH�FRQWHQW�RI�WKH�VHQWHQFH�µrespondi – scriberetur¶�
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WR�VDYH�WKH�FODXVH�DV�YDOLG�WKURXJK�D�ORJLF�DUJXPHQW��µin coniunctionibus ordi-
nem nullum esse¶���FRQVLVWLQJ�LQ�WKH�LQWHQWLRQ�RI�WKH�WHVWDWRU��DERXW�ZKLFK�QR�
GRXEW�FDQ�DULVH��WR�VHOHFW�WKH�VODYH�DV�KHLU�©DQGª�WR�DVVLJQ�KLP�WKH�SURSHUW\�RI�
SHFXOLXP��DOO�LQ�RQH��7R�VXFK�QHHG�WKH�littera�RI�WKH�mortis causa FODXVH�PXVW��
WKHUHIRUH��EH�VDFUL¿FHG�±�E\�ZKLFK�ZH�FDQ�FRQ¿UP�RXU�RSLQLRQ��DERYH�PHQ�
WLRQHG��DERXW�WKH�LQWHUSUHWDWLRQ�FRQIRUPLQJ�WR�UHDOLW\�FDUULHG�RQ�E\�WKH�VHUYLDQ�
VFKRRO���

���$�WKLUG��XQXVXDO�DV�ZHOO�DV�LQWHUHVWLQJ��WH[W�GHVHUYLQJ�D�FORVHU�VFUXWLQ\�
FRPHV�RXW�LQ�PDWWHU�RI�LQWHUSUHWDWLRQ�RI�ODVW�ZLOOV95��

'�����������$OI����dig. ab anon. epit.)96��,Q�WHVWDPHQWR�TXLGDP�VFULSVHUDW��XW�VLEL�PR�
QXPHQWXP�DG�H[HPSOXP�HLXV��TXRG�LQ�YLD�6DODULD�HVVHW�3XEOLL�6HSWLPLL�'HPHWULL��
¿HUHW��QLVL�IDFWXP�HVVHW��KHUHGHV�PDJQD�SHFXQLD�PXOWDUH�HW�FXP�LG�PRQXPHQWXP�
3XEOLL�6HSWLPLL�'HPHWULL�QXOOXP�UHSSHULHEDWXU��VHG�3XEOLL�6HSWLPLL�'DPDH�HUDW��DG�
TXRG�H[HPSOXP�VXVSLFDEDWXU�HXP�TXL�WHVWDPHQWXP�IHFHUDW�PRQXPHQWXP�VLEL�¿HUL�
YROXLVVH��TXDHUHEDQW�KHUHGHV��FXLXVPRGL�PRQXPHQWXP�VH�IDFHUH�RSRUWHUHW�HW��VL�RE�
HDP�UHP97�QXOOXP�PRQXPHQWXP�IHFLVVHQW��TXLD�QRQ�UHSSHULUHQW��DG�TXRG�H[HPSOXP�
IDFHUHQW�� QXP�SRHQD� WHQHUHQWXU��5HVSRQGLW�� VL� LQWHOOHJHUHWXU�� TXRG�PRQXPHQWXP�
GHPRQVWUDUH�YROXLVVHW��LV�TXL�WHVWDPHQWXP�IHFLVVHW��WDPHWVL�LQ�VFULSWXUD�PHQGXP98 

��� �6HH�supra�Q������DQG�UHIHUHQFH�WH[W��
��� �6XFK�WH[W�ZDV�RPLWWHG��WKRXJK��ERWK�IURP�WKH�ZRUN�RI�de sArlo��$OIHQR�9DUR�H�L�VXRL�
digesta��DQG�IURP�WKH�ZRUN�RI�roth��$OIHQL�'LJHVWD��ZKLOH�WKH�REVHUYDWLRQV�LQ�Voci��Diritto 
ereditario romano��,,��S������I���DQG�Q�����DQG������S������Q������S������Q�����DQG��PRVWO\��S��
����I���DUH�RI�VRPH�LQWHUHVW�
��� �&I��lenel��Palingenesia��,��F�����Q������$OI���
��� �$ERXW�WKH�VHUYLDQ�DOIHQLDQ�XVH�RI�µquamobrem’ �µob eam rem¶��VHH�supra��Q�����DQG�
LQIUD��Q������
��� � 7KLV� LV� WKH� �DEVROXWHO\�� SUHIHUDEOH� LQWHUSUHWDWLRQ�� WR� WKH� VXEFHVVLYH� FRUUHFWLRQV� �µmen-
tum’ DQG�µnondum¶��WKDW�ZH�UHDG�LQ�WKH�PDQXVFULSW�RI�WKH�Florentina��FI��©-XVWLQLDQL�$XJXVWL�
3DQGHFWDUXP�&RGH[�)ORUHQWLQXVª��cur. A. corbino��%��sAntAluciA�� ,,��)LUHQ]H��������I�����r 
�IXUWKHU��VHFRQGDU\�YDULDQWV�±�µmundum¶�DQG�µneum dum¶�>FRGG��W and Q@�±�DUH�PHQWLRQHG�E\�7��
MoMMsen��Digesta Iustiniani Augusti��,,��%HUOLQ��������S�������FULWLFLVP�ad h.l.���2Q�VXFK�VSHFL¿F�
SRLQW�VHH�DOVR�.��VisKy��/D�SHQD�FRQYHQ]LRQDOH�LQ�GLULWWR�URPDQR�DOO¶LQL]LR�GHO�SULQFLSDWR��LQ�
©6WXGL�(��9ROWHUUDª��,��0LODQR��������S������Q������ZKR�VHHPV�WR�FRQIRUP�±�WKRXJK�KH�VKRZV�D�
FHUWDLQ�H[SUHVVLYH�DPELJXLW\�±�WR�WKH�SUHYDLOLQJ�VROXWLRQ���,W�PXVW�EH�UHPDUNHG��EHVLGHV��WKDW�WKH�
H[SUHVVLRQ�µin scriptura mendum’ FDQ�EH�IRXQG��DPRQJ�WKH�MXULGLFDO�VRXUFHV��RQO\�LQ�WKLV�WH[W��
ZKLOH�±�DV�IDU�DV�,�NQRZ�±�RQO\�LQ�'����������8OS����ad Sab.��WKH�VXEVWDQWLYH�LV�XVHG�DJDLQ��LQ�WKH�
DEODWLYH�IRUP�µmendo¶��µ6XE�LPSRVVLELOL�FRQGLFLRQH�YHO�DOLR�PHQGR�IDFWDP�LQVWLWXWLRQHP�SODFHW�
non vitiari¶��1RQHWKHOHVV��DQG�LW�LV�FHUWDLQO\�PHDQLQJIXO�±�LI�ZH�FRQVLGHU�LW�LQ�UHODWLRQ�ZLWK�WKH�
FRPPXQLRQ�RI�OLIH�DQG�VFLHQFH�WKDW�H[LVWHG�EHWZHHQ�WKH�WHDFKHU�RI�$OIHQXV��6HUYLXV��DQG�&LFHUR�
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HVVHW��WDPHQ�DG�LG��TXRG�LOOH�VH�GHPRQVWUDUH�DQLPR�VHQVLVVHW��¿HUL�GHEHUH��VLQ�DXWHP�
YROXQWDV�HLXV� LJQRUDUHWXU��SRHQDP�TXLGHP�QXOODP�YLP�KDEHUH��TXRQLDP�DG�TXRG�
H[HPSOXP�¿HUL� LXVVLVVHW�� LG�QXVTXDP�H[VWDUHW��PRQXPHQWXP� WDPHQ99� RPQLPRGR�
VHFXQGXP�VXEVWDQWLDP�HW�GLJQLWDWHP�GHIXQFWL�H[VWUXHUH�GHEHUH100� 101�

±�ZKR��LQ�D�OHWWHU�DGGUHVVHG�WR�6HUYLXV�DQG�FRQVHUYHG�DPRQJ�WKH�VR�FDOOHG�µHSLVWXODH�DG�IDPLOLD-
res¶��WKH�IRUP�µmendum scripturae¶�LV�XVHG��FI��&LF���IDP���������µQua quidem in re singulari sum 
IDWR��QDP�FXP�PHQGXP�VFULSWXUDH�OLWHUD�WROODWXU��VWXOWLWLD�IDPD�PXOWHWXU��PHXV�HUURU�H[VLOLR�FRU-
rigitur, cuius summa criminis est quod armatus adversario maledixi¶��7KH�H[SUHVVLRQ�DSSHDUV��
RQFH�DJDLQ�ZLWK�D�PHDQLQJ�FRQQHFWHG�WR�WKH�FRQFUHWH�DFW�RI�ZULWLQJ��LQ�&LF���ad Att.����������verr. 
����������DQG�FI��DOVR�de inv.���������LQ�/LY�����������LQ�9DUUR��de ling. lat.�����������LQ�*HOO���noct. 
att.�����capit.��������DQG�������������������LQ�RWKHU�PHDQLQJV�FI��&LF���ad Att. ������DQG����������
$XO��*HOO���noct. att.��������2YLG���rem. am.������amor.���������PHDQW�DV�D�GHIHFW�RI�WKH�ERG\���
ars am.��������epist. ex Ponto���������VHH�DOVR�)ODY��&DSHU��de verb. dub.������)O��&KDULV���artis 
gramm. �������(XW\FK���ars de verb. ����DQG�%HGD�YHQ���de orthogr. ������DQG����
99  See LQIUD��Q������
���� �7UDQVODWLRQ�IURP�WAtson��7KH�'LJHVW�RI�-XVWLQLDQ��,,,��©$�PDQ�ZURWH�LQ�KLV�ZLOO�WKDW�KH�
ZLVKHG�WR�EH�HUHFWHG�WR�KLPVHOI�D�PRQXPHQW�OLNH�WKDW�RI�3XEOLXV�6HSWLPLXV�'HPHWULXV�LQ�WKH�YLD�
6DODULD��VKRXOG�WKLV�QRW�EH�GRQH��KH�LPSRVHG�D�ODUJH�¿QH�RQ�KLV�KHLUV��:KHQ�LW�ZDV�GLVFRYHUHG�
WKDW�WKHUH�ZDV�QR�PRQXPHQW�RI�3XEOLXV�6HSWLPLXV�'HPHWULXV�EXW�WKDW�WKHUH�ZDV�RQH�RI�3XEOLXV�
6HSWLPLXV�'DPD��ZKLFK�LW�ZDV�VXVSHFWHG�WKDW�WKH�WHVWDWRU�LQWHQGHG�DV�WKH�PRGHO�RI�KLV�RZQ�PH�
PRULDO��WKH�KHLUV�DVNHG�ZKDW�VRUW�RI�PRQXPHQW�WKH\�VKRXOG�HUHFW�DQG��DVVXPLQJ�WKDW�WKH\�HUHFWHG�
QRQH�EHFDXVH�WKH\�FRXOG�QRW�LGHQWLI\�WKH�LQWHQGHG�PRGHO��ZKHWKHU�WKH\�ZRXOG�LQFXU�WKH�SHQDOW\��
7KH�UHSO\�ZDV�WKDW�LI�LW�FRXOG�EH�GLVFHUQHG�ZKLFK�PRQXPHQW�WKH�WHVWDWRU�VRXJKW�WR�LGHQWLI\��HYHQ�
WKRXJK�KH�PLVGHVFULEHG�LW��WKH\�VKRXOG�EXLOW�RQ�WKH�PRGHO�ZKLFK�KH�WKRXJKW�WKDW�KH�KDG�LGHQWL�
¿HG��LI��KRZHYHU��WKH�WHVWDWRU¶V�LQWHQWLRQ�FRXOG�QRW�EH�DVFHUWDLQHG��WKH�SHQDOW\�ZRXOG�EH�LQHIIHF�
WLYH�EHFDXVH�WKH�PRGHO�QHYHU�H[LVWHG�ZKLFK�KH�EDGH�WKHP�WR�FRS\��VWLOO�WKH\�ZRXOG�FHUWDLQO\�KDYH�
WR�HUHFW�D�PRQXPHQW�DSSURSULDWH�WR�WKH�ZHDOWK�DQG�VWDQGLQJ�RI�WKH�GHFHDVHGª
���� �)RU�ZKDW�FRQFHUQV�WH[WXDO�FULWLFLVPV��,�UHIHU�WR�©,QGH[�LQWHUSRODWLRQXPª��,,��F����������ad 
h.l.�6HH��LQ�SDUWLFXODU��&��Ferrini��7HRULD�JHQHUDOH�GHL�OHJDWL�H�GHL�IHGHFRPPHVVL�VHFRQGR�LO�GLULWWR�
URPDQR�FRQ�ULJXDUGR�DOO¶DWWXDOH�JLXULVSUXGHQ]D��0LODQR��������S������Q�����ZLGHO\���$��pernice��
/DEHR��5|PLVFKHV�3ULYDWUHFKW�LP�HUVWHQ�-DKUKXQGHUWH�GHU�.DLVHU]HLW��,,,��+DOOH��������S�����Q��
���ZKR�UHMHFWV�WKH�SDUW�RI�WKH�WH[W�WKDW�JRHV�IURP�µsin autem voluntas eius¶�WR�WKH�HQG��FULWLFLVP�WR�
ZKLFK��ZLWKRXW�IXUWKHU�FRPPHQWV��VRPH�VFKRODUV�FRQIRUPHG��VHH�breMer��Iurisprudentiae an-
tehadrianae quae supersunt��,��S�������DGKHULQJ��*��seGré��Miscellanea esegetica��LQ�©6FULWWL�%��
%UXJLª��3DOHUPR��������S������ �id., Scritti giuridici��,,��5RPD��������S������DQG�(��AlbertArio��
/D�QXOOLWj�GHOO¶REEOLJD]LRQH�SHU�LQGHWHUPLQDWH]]D�GHOOD�SUHVWD]LRQH��LQ�Studi di diritto romano��
,,,��0LODQR��������S�������ZKR�UHMHFWV�HYHQ�WKH�VHQWHQFH�µtamen ad id quod ille se demostrare 
animo sensisset¶��RQ�WKH�LPSOLFLW�SUHVXPSWLRQ�±�ZKLFK�DFWXDOO\�LV�D�petitio principii��FI���LQ�WKH�
RSSRVLWH�VHQVH��:��KAlb��:HJZHLVHU�LQ�GLH�U|PLVFKH�5HFKWVVSUDFKH��/HLS]LJ��������S�����DQG�Q��
���ZKR�UHSRUWV�WKH�UHFXUULQJ�RI�VXFK�H[SUHVVLRQ�LQ�WKH�FLFHURQLDQ�ZULWLQJ��±�WKDW�WKH�ZRUG�µani-
mus¶�VKRXOG�GHULYH�IURP�D�ODWHU�KDQG��$OVR�(��VernAy��Servius et son École. Contribution à l’hi-
VWRLUH�GHV�LGpHV�MXULGLTXHV�j�OD�¿Q�GH�OD�5HSXEOLTXH�URPDLQH��3DULV��������S������Q�����UHIHUULQJ��
GH�IDFWR��WR�+��Appleton��Des interpolations dans les Pandectes et des méthodes propres à les 
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7KLV�FDVH��ZKRVH�GHWDLOV� DUH�TXLWH� LQWULJXLQJ� WR�EH� UHDG��GHVFULEHV�D� ODVW�
ZLOO�FODXVH�E\�ZKLFK�WKH�WHVWDWRU�LPSRVHG�XSRQ�WKH�heredes ±�XQGHU�SHQDOW\�RI�
SD\LQJ�D�poena102��FRQVLVWLQJ�LQ�D�UHOHYDQW�VXP�RI�PRQH\��µmagna pecunia’)��� 

découvrir��3DULV��������S�������ZKR�WKRXJKW�WKDW�WKHUH�ZHUH�VLJQV�RI�LQWUXVLRQ�©UpYpOpHV�SDU�OD�IDLW�
TXH�OH�IUDJPHQW�UDLVRQQH�SRXU�HW�FRQFOXW�FRQWUH�>UHYHDOHG�E\�WKH�IDFW�WKDW�WKH�IUDJPHQW�UHDVRQV�
LQ�IDYRXU�RI�DQG�HQGV�DJDLQVW@ª��DQ�RSLQLRQ�GHULYLQJ�IURP�KLV�WURXEOHVRPH�XQGHUVWDQGLQJ�RI�WKH�
GLDOHFWLFDO�G\QDPLFV�LPSOLHG�LQ�'�����������FRQIRUPHG�KLPVHOI�WR�WKH�LQWHUSRODWLRQLVWLF�FULWLFV�
���� �6XFK�µpoena¶�LV�FRQVLGHUHG�±�E\�WKH�FRQWHQW�RI�WKH�WH[W�DQG�VHWWLQJ�LW�XS�DJDLQVW�*DL���inst. 
������±�©� LQ�Vp�QRQ� LOOHJLWWLPD�� IRUVH�SHUFKp�GHVWLQDWD�DO�publicum >QRW� LOOHJLWLPDWH� LQ� LWVHOI��
PD\EH�EHFDXVH�WKH�VXP�ZDV�LQWHQGHG�WR�JR�WR�WKH�publicum@ª�E\�0��tAlAMAncA��µPena privata 
(diritto romano)¶��LQ�©(QFLFORSHGLD�GHO�GLULWWR�ª��;;;,,��0LODQR��������S������Q������ rHDG�DOVR�
WKH�LQWHUHVWLQJ�WH[W�VDYHG�LQ�'���������SU���3RPS����ad Sab.���DERXW�VRPH�©OLPLWVª�WR�WKH�HI¿FDF\�
RI�D�multa�FKDUJHG�WR�WKH�UHFLSLHQWV�RI�D�ODVW�ZLOO�FODXVH��RQFH�DJDLQ�ZLWK�UHIHUHQFH�WR�WKH�EXLOGLQJ�
RI�D�PRQXPHQW��DERXW�ZKLFK�VHH�$��berGer��'LH�6WUDINODXVHOQ�LQ�GHQ�3DS\UXVXUNXQGHQ��(LQ�
%HLWUDJ�]XP�JUlNR�lJ\SWLVFKHQ�2EOLJDWLRQHQUHFKW��/HLS]LJ�%HUOLQ��������S������Q�����IRU�D�ELE�
OLRJUDSK\���$ERXW�WKH�HSLJUDSKLF�WH[WHV�RQ�VXFK�multae��FIU���©&,/�ª�;,,,������� �©),5$�ª��,,,��
Negotia��)LUHQ]H��������S�����������WR�ZKLFK�UHJDUG�VHH�WKH�EULHI�UHPDUNV�RI�-��MurGA Gener, 
(O�WHVWDPHQWR�HQ�IDYRU�GH�-HVXFULVWR�\�GH�ORV�6DQWRV�HQ�HO�GHUHFKR�URPDQR�SRVWFODVLFR�\�MXVWLQL-
ano��LQ�©$+'(�ª��;;;9��������S������Q�����DQG�0� KAser��µ8QPLWWHOEDUH�9ROOVWUHFNEDUNHLW¶�
und Bürgenregreß��LQ�©=66�ª� &��������S������Q�������0��tAlAMAncA��UHZ��WR�'��johnston��The 
5RPDQ�/DZ�RI�7UXVWV���������LQ�©%,'5�ª��;&,,�;&,,,�������������S�������WDONV��WR�WKLV�UHJDUG��
RI�©GLVSRVL]LRQL�GL�WLSR��SHU�FRVu�GLUH��PRGDOH�>FODXVHV�RI�D��VR�WR�VD\��PRGDO�NLQG@ª�WKDW�©FLUFROD�
YDQR�JLj�GD�HSRFD�UHSXEEOLFDQD�>ZHUH�DOUHDG\�GLIIXVHG�VLQFH�WKH�5HSXEOLFDQ�DJH@ª�
���� �,Q�WKHVH�FDVHV�WKH�SHQDOW\�FRQVLVWHG��QRUPDOO\��LQ�D�VXP�RI�PRQH\�JLYHQ�WR�D�WHPSOH��
$V�WR�WKH�SUHVHQW�FDVH��ZH�FDQ�DGPLW�WKH�VXJJHVWLRQ�RI�de sArlo��$OIHQR�9DUR�H�L�VXRL�GLJHV-
ta��S�����Q�����DFFRUGLQJ�WR�ZKLFK�WKH�H[DFW�IXO¿OOPHQW�RI�WKH�modus�ZDV�WR�EH�FKHFNHG�E\�
WKH�FROOHJH�RI�SRQWL¿FHV��DQG�WKLV�RQ�WKH�EDVLV�RI�'������������3DS����quaest.���µ6L�GHIXQFWR�
PRQXPHQWXP�FRQGLFLRQLV�LPSOHQGDH�JUDWLD�ERQDH�¿GHL�SRVVHVVRU�IHFHULW��SRWHVW�GLFL��TXLD�
YROXQWDV�GHIXQFWL�YHO�LQ�KRF�VHUYDQGD�HVW��XWLTXH�VL�SUREDELOHP�PRGXP�IDFLHQGL�PRQXPHQWL�
VXPSWXV��YHO�TXDQWXP� WHVWDWRU� LXVVHULW��QRQ�H[FHGDW��HXP��FXL�DXIHUWXU�KHUHGLWDV�� LPSHQ-
sas ratione doli exceptione aut retenturum aut actione negotiorum gestorum repetiturum, 
veluti hereditario negotio gesto: quamvis enim stricto iure nulla teneantur actione here-
GHV�DG�PRQXPHQWXP�IDFLHQGXP��WDPHQ�SULQFLSDOL�YHO�SRQWL¿FDOL�DXFWRULWDWH�FRPSHOOXQWXU�
ad obsequium supremae voluntatis¶��RI�FRXUVH�IRU�WKH�DJH�RI�6HUYLXV�ZH�FDQ�WDON�RQO\�RI�
SRQWL¿FDOLV�DXFWRULWDV���FI��DOVR�©),5$�ª�� ,,,��S�������7KH�ratio� LQ� WKH�DVVLJQDWLRQ�RI� WKH�
VXSHUYLVLRQ�implendae condicionis gratia�WR�WKH�PRVW�LPSRUWDQW�5RPDQ�SULHVWKRRG�FROOHJH�
FRXOG�EH�H[SODLQHG�±�DFFRUGLQJ�WR�WKH�PHQWLRQHG�RSLQLRQ�RI�de sArlo��loc. ult. cit.�±�E\�WKH�
IDFW�WKDW�WKH�VDPH�FROOHJH�ZDV�WKH��SRVVLEOH��UHFHLYHU�RI�WKH�VXP�REMHFW�RI�WKH�SHQDOW\�DQG�
E\�WKH�FLUFXPVWDQFH�DFFRUGLQJ�WR�ZKLFK�©GD�XQ�WHVWDWRUH��SRL��QRQ�SXz�HVVHUH�FRPPLQDWD�
XQD�SHQDOH�D�EHQH¿FLR�GL�XQ�SULYDWR�>D�SHQDOW\�IRU�WKH�EHQH¿W�RI�D�SULYDWH�FLWL]HQ�FDQQRW�
EH�LQÀLFWHG�E\�DQ\�WHVWDWRU@ª��ibid.���VHH�DOVR�supra��SUHFHGLQJ�Q��6XFK�K\SRWKHVLV�FDQ�EH�
LQGLUHFWO\�FRQ¿UPHG�E\�WKH�SRZHU�GXW\�FRQIHUUHG�E\�-XVWLQLDQ�WR�WKH�ELVKRSV�WR�VXSHUYLVH�
WKH�IXO¿OOPHQW�RI�ODVW�ZLOO�FODXVHV�UHJDUGLQJ�WKH�EXLOGLQJ�XS�RI�FKXUFKHV��KRVSLFHV�IRU�ROG�
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±�WR�EXLOG�XS�D�PRQXPHQW�WR�KLV�PHPRU\�����VLPLODU�WR�WKH�RQH�WKDW�WKH�WHVWDWRU�

SHRSOH�DQG�IRU�EHJJDUV��RUIDQDJHV�DQG�KRVSLWDOV��WKLV�FRXOG�EH�LQWHUSUHWHG�DV�D�VRUW�RI�©KLV�
WRULFDO�VXEVWLWXWLRQª��WKRXJK�D�YHU\�ODWH�RQH��RI�WKH�DQFLHQW�ZLWK�WKH�QHZ�SRQWL¿FHV��i.e.�WKH�
ਥʌȚıțȩʌȠȚ���FI��&�������������E��graece��,PS��,XVWLQLDQ��$��,XOLDQR���7KHUH�LV�HYLGHQFH�WKDW�
multae�ZHUH�LQÀLFWHG�UHJDUGLQJ�IDPLOLDU�JUDYHV�©DO�¿QH�GL�SHUSHWXDUH�OD�FRQGL]LRQH�GHOOD�
res religiosa�TXDOH�YROXWD�GDO�IRQGDWRUH�VWHVVR�>ZLWK�WKH�DLP�WR�SUHVHUYH�WKH�FRQGLFWLRQV�RI�
WKH�res religiosa�DV�WKH�IRXQGHU�ZDQWHG�WKHP@ª�DQG�WKLV�LQ�RUGHU�WR�©FRQWUDVWD>UH@�SRVVLELOL�
HYHQWL�GLVWXUEDQWL� >KLQGHU�SRVVLEOH�GLVWXUELQJ�HYHQWV@ª� �FI��6��lAZZArini��6HSXOFUD� IDPLO-
LDULD��8Q¶LQGDJLQH�HSLJUD¿FR�JLXULGLFD��3DGRYD��������S�����KHUH�D�ZLGH�ELEOLRJUDSK\�DW�
S������Q����� WR�ZKLFK�adde��e.g.�� WKH�FODVVLFDO�ZRUN�RI� -��MerKel��Über die sogenannten 
Sepulcralmulten�� LQ�©)HVWJDEH�5��YRQ�-KHULQJª��/HLS]LJ��������S�����II���� WKH�JURXQGV�RI�
VXFK�µmultae’ DUH�WR�EH�IRXQG�LQ�WKH�¿HOG�RI�WKH�SRQWL¿FDO�ODZ��DQG�WKH\�ZHUH�VXSSRVHG��DF�
FRUGLQJ�WR�FLUFXPVWDQFHV��WR�JR�WR�WKH�VDPH�VXSUHPH�FROOHJH��FI��©&,/�ª��9,����������WR�WKH�
YHVWDOV��FI��CIL.�9,�����������������������IRU�ERWK��FI��©&,/�ª��9,��������������D���WR�WKH�
YHVWDOV�DQG�WR�WKH�aerarium��FI��©&,/�ª��9,����������WR�WKLV�ODWWHU�WRJHWKHU�ZLWK�WKH�SRQWL¿FHV 
�FI��©&,/�ª��9,����������WR�WKHVH�DQG�WR�WKH�LPSHULDO�¿VFXV��FI��©&,/�ª��9,���������WR�WKH�RQO\�
aerarium��FI��-�.��Von orelli��Inscriptionum latinarum selectarum��7XULFL��������Q���������
WR�WKH�aerarium Saturnii �FI��©&,/�ª��9,����������WR�WKH�aerarium populi romani �FI��©&,/�ª��
9,����������������������������������;,9���������WR�WKH�¿VFXV�DQG�WR�D�WRZQ��LQ�WKH�VSHFL¿F�
FDVH�WR�WKH�¿VFXV�IRU�ZKRVH�ZKR�YLRODWHV�±�RSHQV�RU�PRYHV�±�WKH�VDUFRSKDJXV�RI�WKH�GHDG�
KXVEDQG�RU�ZLIH��FI��©&,/�ª��,;���������WR�D�VDQFWXDU\�RU�FKXUFK��RQFH�DJDLQ�LQ�RUGHU�WR�SUR�
WHFW�WKH�JUDYH��FI��©&,/�ª��,,,���������������������WR�D�civitas��FI��Testamentum civis romani 
gallicae nationis��LQ�©),5$�ª��,,,��Q������S������������WR�D�FROOHJH��FI��©&,/�ª��,,,����������
WR�D�municipium �Puteoli and 2VWLDH��FI��©&,/�ª��;��������;,9������±�LQ�WKLV�VHFRQG�FDVH�
©delAtor QuArtAs ʘ�Accipietª���WR�WKH�GHFXULD�RI�WKH�RZQHU�RI�WKH�JUDYH��FI��©&,/�ª��,,,���������
GLUHFWO\�WR�WKH�LQIRUPHU�RI�VXFK�YLRODWLRQ��EH\RQG�©&,/�ª��;,9������FI��©&,/�ª��,,,�������,9��
�������9�������;��������;,9�������DQG��ODVWO\��WR�ZKRP�WDNHV�RQ�WKH�EXUGHQ�WR�SURVHFXWH�
WKH�FXOSULW�IRU�WKH�crimen FRPPLWWHG�LQ�GDPDJLQJ�WKH�JUDYH��FI��©&,/�ª��9���������$ERXW�DOO�
WKLV�VHH��LQ�SDUWLFXODU��)��FAbbrini��‘Res divini iuris’��LQ�©1RYLVVLPR�'LJHVWR�,WDOLDQRª��;9��
7RULQR��������S����������DQG��RQFH�DJDLQ��lAZZArini��op. cit.��S������Q����
���� �7R�VXFK�UHJDUG��neGri��3HU�XQD�VWLOLVWLFD�GHL�'LJHVWL�GL�$OIHQR��S�������DVVHUWV��RQ�WKH�
FRQWUDU\��D�WKHRU\�DFFRUGLQJ�WR�ZKLFK�WKH�µsibi¶�SURQRXQ��FRQWDLQHG�LQ�WKH�FODXVH��µin testa-
mento quidam scripserat, ut sibi monumentum ad exemplum eius, quod in via Salaria esset 
3XEOLL�6HSWLPLL�'HPHWULL��¿HUHW¶���LV�XVHG�WR�FRQQHFW�©LO�PRQXPHQWR��GL�FXL�VL�FKLHGH�OD�FR�
VWUX]LRQH�DOO¶HUHGH�R�DO�OHJDWDULR��DOOD�¿VLRQRPLD�VWHVVD�GHO�WHVWDWRUH�>WKH�PRQXPHQW��ZKRVH�
EXLOGLQJ�LV�DVNHG�WR�WKH�KHLU�RU�WKH�OHJDWHH��WR�WKH�ORRNV�RI�WKH�WHVWDWRU@ª��EHFDXVH�©IUD�O¶DOWUR�
>DPRQJ�RWKHU�WKLQJV@ª�ZH�FDQQRW�IRUJHW�±�DFFRUGLQJ�WR�WKH�DXWKRU�±�©OH�WHQGHQ]H�GHOO¶LFRQR�
JUD¿D�SHUVRQDOH�URPDQD�WDUGRUHSXEEOLFDQD�>WUHQGV�LQ�WKH�5RPDQ�LFRQRJUDSK\�RI�SHUVRQV�LQ�
WKH�/DWH�5HSXEOLF@ª��,Q�P\�RSLQLRQ��WKRXJK��VXFK�LQWHUSUHWDWLRQ�±�DW�OHDVW�ZLWK�UHIHUHQFH�WR�
'����������±�FRXOG�FRQWUDVW�ZLWK�WKH�VXEMHFW�RI�WKH�µexemplum¶��i.e.�RI�WKH�PRGHO�WR�EH�IRXQG��
ZKRVH�SUHVHQFH��SRVVLELOLW\�RU�DEVHQFH�� UXOH� WKH�distinctiones� LQVLGH� WKH�responsum��7KLV�
VKRXOG�EH�H[FOXGHG��RQ�WKH�FRQWUDU\��LI�WKH�UHIHUHQFH�SRLQW�ZHUH�WKH�ORRNV�RI�WKH�WHVWDWRU��
$V�WR�WKH�XVH�RI��LGHDO��PRGHOV�IRU�WKH�FDUYLQJ�RI�5RPDQ�PHPRULDO�VFXOSWXUHV�VHH��UHFHQWO\��
WKRXJK�IURP�D�SRSXODU�SHUVSHFWLYH�� WKH� LQWHUHVWLQJ�UHPDUNV�RI�3��ZAnKer��L’arte greca a 
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PHQWLRQHG�DV�HUHFWHG�WR�VRPH�3XEOLXV�6HWWLPLXV�'HPHWULXV��E\�WKH�via Salaria 
�µad exemplum eius, quod in via Salaria esset Publii Septimii Demetrii¶��

7KH�KHLUV��LQWXLWLYHO\�SURPSWHG�E\�WKH��XQZHOFRPHG��FKDQFH�WR�VHH��PD\�
EH��WKHLU�LQKHULWDQFH�GLPLQLVKHG�E\�WKH�multa105��WU\�WR�LGHQWLI\�WKH�exemplum 
GHVFULEHG� E\� WKH� WHVWDWRU�� GLVFRYHULQJ� WKDW�� ZKLOH�� ZLWK� UHIHUHQFH� WR� VXFK�
monumentum�� µnullum repperiebatur¶��RQ� WKH�FRQWUDU\� WKHUH� LV�D�KHUPD�WR�
VRPH�Publius Septimius Dama�

7KXV��WKH�ORJLFDO�SUR¿OH�FRQQHFWHG�WR�WKH�GHVFULSWLRQ�RI�WKH�FDVH106�UHVWV�RQ�
DQ�RSWLRQ��WKH�KHLUV�REVHUYH�WKDW�WKH�VDPHQHVV�RI�praenomen DQG�RI�nomen 
gentilicium��DQG�WKH�VDPH�ORFDWLRQ�RI�WKH�monumentum �E\�WKH�via Salaria)107��
OHW�WKHP�VXSSRVH�WKDW�WKH�WHVWDWRU�ZRXOG�KDYH�PHQWLRQHG�WKH�PRQXPHQW��EXW�
WKDW�KH�ZURWH�RQH�QDPH�IRU�WKH�RWKHU108��7KLV�LV��SHUKDSV��PRUH�D�UHDVRQDEOH�
GRXEW�±�D�GRXEW�WKDW�D�FRPPRQ�PDQ�FRXOG�KDYH��i.e.�D�PDQ�HQGRZHG�ZLWK�
VRPH�VPDUWQHVV�±�WKDW�D�UHDO�K\SRWKHVLV��µad quod exemplum suspicabatur 

Roma�� LQ�©/D�IRU]D�GHO�EHOOR��/¶DUWH�JUHFD�FRQTXLVWD� O¶,WDOLDª��cur.�0�/��cAtoni��0LODQR��
������S�������©FDWDORJXHª�RI�WKH�UHPDUNDEOH�DUW�H[KLELWLRQ�KHOG�LQ�0DQWXD��DW�©3DOD]]R�7Hª��
IURP�WKH���WK�RI�0DUFK�WR�WKH��WK�RI�-XO\�������WKDW�,�FRXOG�YLVLW�WKDQNV�WR�P\�SHUVRQDO�
IULHQGVKLS�ZLWK�&HFLOLD�5XJJHULQL��DWWRUQH\�DW�ODZ�LQ�0DQWXD��DQG�SUHFLRXV�DLGH�LQ�5RPDQ�
/DZ�DW�WKH�8QLYHUVLW\�RI�7UHQWR��
���� �$FWXDOO\��WKH�µmulta’ VHHPV�WR�EH�FKDUJHG�WR�WKH�SHUVRQDO�HVWDWHV�RI�WKH�KHLUV��WKRXJK�
WKH�WH[W�GRHV�QRW�JLYH�WKH�GHWDLOV�RI�WKH�SHQDOW\�FODXVH���EXW�LW�FDQQRW�EH�GHQLHG�WKDW� WKLV�
PHDQV��LQGLUHFWO\��DQG�IDFWXDOO\��D�PLQRU�HFRQRPLFDO�LQFUHDVH�FRPLQJ�IURP�WKH�LQKHULWDQFH��
%HVLGHV��WKH�RWKHU�SRVVLELOLW\�RI�WKH�ORJLFDO�DOWHUQDWLYH��i.e.�WKDW�WKH�heredes�FRXOG�EH�JXLGHG�
E\�JRRG�ZLOO��VHHPV�WR�EH�GHQLHG�E\�WKH�FRQWHQW�RI�WKH�quaestio��IRU�UHDVRQV�ZH�DUH�DERXW�
WR�H[SODLQ�LQ�WKLV�ZRUN�
���� �7R�XQGHUVWDQG�EHWWHU�WKH�SRLQW��UHPHPEHU�WKDW�WKH�DOIHQLDQ responsa�IROORZ�±�LQ�JHQH�
UDO�DQG��PRVWO\��LQ�WKH�IUDJPHQWV�FRQWDLQHG�LQ�WKH�DQRQ\PRXV�HSLWRPH�±�D�WULSDUWLWLRQ��µca-
sus¶��FDVH��±�µquaestio¶��TXHVWLRQ�RI�D�MXULGLFDO�NLQG�HPHUJLQJ�IURP�WKH�FDVH��±�µresponsum’ 
�IURP�WKH�MXULVW���2Q�VXFK�SRLQW�VHH�DOUHDG\��LPSOLFLWO\��Ferrini��,QWRUQR�DL�'LJHVWL�GL�$OIHQR�
Varo��S����II�� �2SHUH��,,��S������I��DQG�bretone��La tecnica del responso serviano��S����I�� �
id., Tecniche e ideologie��S������6HH�DOVR��Q������DQG�WH[W�WR�ZKLFK�ZH�DUH�UHIHUULQJ��
���� �7KRXJK�WKH�WH[W�GRHV�QRW�PDNH�LW�H[SOLFLWO\�FOHDU��WKH�ZKROH�PHDQLQJ�RI�WKH�GHVFULSWLRQ�
RI�WKH�IDFWV��DQG�WKH�FRUUHVSRQGHQFH�RI�WKH�YHUEDO�IRUPV�µnullum repperiebatur’ – µsed … 
erat¶��OHW�XV�EHOLHYH�WKDW�WKH�PRQXPHQW�WR�3�6��'DPD�ZDV�IRXQG�DORQJ�WKH�VDPH�YLD�6DODULD�
108  So GothoFredus��Corpus Iuris Civilis Romani� ,��S������Q����ad h.l.�� ODWLQL]LQJ� WKH�
JUHHN�ZRUG�sunȐllagȝĮª��EXW�PD\EH�WKH�ZRUG�WRRN�WKH�SODFH�RI�parȐllagȝĮª���3��Voci��
L’errore nel diritto romano��0LODQR��������S�������FRUUHFWO\�UHPDUNV��©VL�SXz�DWWULEXLUH�XQ�
IDOVR�QRPH�D�XQD�SHUVRQD��SXU�DYHQGROD�EHQH�LGHQWL¿FDWD�SHU�DOWUD�YLD�>D�IDOVH�QDPH�FDQ�EH�
DVFULEHG�WR�D�SHUVRQ��WKRXJK�ZH�GLG�ULJKWO\�LGHQWLI\�KLP�LQ�DQRWKHU�ZD\@ª�
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HXP�TXL� WHVWDPHQWXP� IHFHUDW109 PRQXPHQWXP� VLEL� ¿HUL� YROXLVVH’)110�� )URP�
WKH� RSSRVLWH� SRLQW� RI�ZLHZ�� WKH� GLIIHUHQW� HOHPHQW� �WKH�cognomen µDama’ 
LQVWHDG�RI�µDemetrius¶��FDQQRW�EH�ORJLFDOO\�H[FOXGHG��VXFK�HOHPHQW��LQ�LWVHOI��
FRXOG�HYHQ�OHDG�XV�WR�FRQFOXGH�WKDW�ZKDW�WKH�WHVWDWRU�µVLEL�¿HUL�YROXLVVHW’111 

���� �:H�KDYH�WR�FRQVLGHU�WKDW�WKH�H[SUHVVLRQ�µHXP�TXL�WHVWDPHQWXP�IHFHUDW¶�UHSHDWV��TXLWH�
OLWHUDOO\� �H[FOXGLQJ� WKH� FKDQJLQJ� RI� WKH� YHUEDO�PRGH�� WKRXJK� WKH� YHUEDO� WHQVHV� DUH� VLP�
PHWULF���WKH�VLPLODU�µHXP�TXL�WHVWDPHQWXP�IHFLVVHW¶�FRQWDLQHG�LQ�'�����������$OI����dig. a 
Paul epit.���DQG�RWKHU�LQWHUHVWLQJ�OLQJXLVWLF�SDUDOOHOLVPV�FDQ�EH�IRXQG�LQ�&LF���Brut.��������
�µ«�KRF� YROXLVVH� HXP�� TXL� WHVWDPHQWXP� IHFLVVHW�� KRF� VHQVLVVHW�«¶��� DERXW� WKH� VR� FDOOHG�
causa Curiana�� FI�� 3��Voci�� µ,QWHUSUHWD]LRQH� GHO� QHJR]LR� JLXULGLFR� �GLULWWR� URPDQR�¶�� LQ�
©(QFLFORSHGLD�GHO�GLULWWRª��;;,,��0LODQR��������S������DQG�Q������ �id.��Studi di diritto 
romano��,��S������DQG�Q�������DQG�id.��Il diritto ereditario romano dalle origini ai Severi��LQ�
©$15:�ª� ,,�����%HUOLQ��������S������DQG�Q������ �id.��Studi di diritto romano��,,��3DGRYD��
������S�����DQG�Q�������ZLWK�WKH�IROORZLQJ�VSHFL¿FDWLRQ�DERXW�WKH�WH[W�ZH�DUH�GHDOLQJ�ZLWK��
©,O�WHVWDWRUH�YROHYD��SL��SUHFLVDPHQWH��VL�ULWHQHYD�DYHVVH�YROXWR�>WKH�WHVWDWRU�ZDQWHG�WKDW��
PRUH�VSHFL¿FDOO\��LW�ZDV�EHOLHYHG�WKDW�KH�ZDQWHG�WKDW@ª���VHH�DJDLQ�Voci��Diritto ereditario 
romano 2��,,��S������II�
���� �7KH�MXULVW�PHQWLRQV�VXFK�SRVVLELOLW\�PD\EH�PRUH�IRU��UHDVRQDEOH��FRPSOHWHQHVV�WKDW�
IRU�VRPH�KLQW�HPHUJLQJ�IURP�IDFWV��WKH�HYLGHQFH�FRXOG�EH�WKDW�QR�heredes�ZKR�suspicaban-
tur�DUH�PHQWLRQHG��WKH�WH[W�XVHV�LQVWHDG�WKH�LPSHUVRQDO�FRQVWUXFWLRQ�µsuspicabatur – volu-
isse¶��QRU�DQ\�DOOXVLRQ�WR�VXFK�FRQMHFWXUH�DSSHDUV�LQVLGH�WKH�quaestio�DVNHG�E\�WKH�KHLUV��
µquaerebant heredes – tenerentur¶��
���� �$ERXW�WKH�PLVWDNH�RQ�WKH�QDPH��WKH�VHUYLDQ�VFKRRO��E\�WKH�ZRUG�RI�LWV�IRXQGHU��DOUHDG\�
H[SUHVVHG� LWVHOI� LQ�D� IUDJPHQW�SUHVHUYHG� LQ� WKH� ODWHU�ZULWLQJ� �DQG�FRQVLGHUHG�JHQXLQH�E\�
WKH� LQWHUSRODWLRQ�VFKRODUV��QRWKLQJ� LV� UHPDUNHG�E\�©,QGH[�,QWHUSRODWLRQXPª�� ,��F�����DQG�
©6XSSOHPHQWXPª��,�±�cur.�(��leVy��(��rAbel�±��:HLPDU��������F�������,�DP�DOOXGLQJ�WR�'��
��������3RPS����ad Sab.���µSi in iudicis nomine praenomine erratum est, Servius respondit, 
si ex conventione litigatorum is iudex addictus esset, eum esse iudicem, de quo litigatores 
sensissent’ �DERXW�ZKLFK�VHH��WKRXJK��WKH�XVXDO�SHUSOH[LWLHV��ODFNLQJ�D�UHDO�PRWLYDWLRQ��RI�*��
beseler��8QNODVVLVFKH�:|UWHU��LQ�©ZSS.ª /9,������������ULJKWO\�UHMHFWHG�±�LQ�IDYRXU�RI�WKH�
©VRVWDQ]D�FODVVLFD�>FODVVLFDO�HVVHQFH@ª�RI�WKH�WH[W�±�E\�8��Zilletti��La dottrina dell’errore 
mella storia del diritto romano��0LODQR��������S������Q������DQG�S�������VHH�DOVR�3��Voci��
L’errore nel diritto romano��S�������,Q�WKLV�FDVH��WKH�H[DFW�UHIHUHQFH�FDQ�EH�IRXQG�WKURXJK�
WKH� LQYHVWLJDWLRQ� �i.e.� WKH� µsentire¶�� DERXW� WKH� µconventio litigatorum¶��ZKLOH�� LQ� WKH� FDVH�
RI�WKH�PRQXPHQW��WKHµvoluntas testatoris¶�LV�PRUH�GLI¿FXOW�WR�DVFHUWDLQ��2��lenel KLPVHOI��
Palingenesia iuris civilis�,,��/HLS]LJ��������F�����Q����ad h.l.��QRWHG��©Quid, si in heredis 
nomine praenomine erratum sit?ª�� DFWXDOO\�� WKH� SRPSRQLDQ� WH[W� VKRXOG� EH� DOVR� LQVHUWHG�
XQGHU�WKH�WLWOH�µde testamentis¶��FI��op. ult. cit.��S������ad rubr.���$�QRW�XQUHOHYDQW�GHWDLO�LV�
WKH�XVH�RI�WKH�YHUE�µsentire¶��ERWK�LQ�WKLV�WH[W�DQG�LQ�'�����������QRW�YHU\�PXFK�WR�WKH�SRLQW��
WKRXJK��VHHPV�WR�PH�WKH�UHIHUHQFH�LQ�Voci��HQWU\�µ,QWHUSUHWD]LRQH�GHO�QHJR]LR�JLXULGLFR¶��S��
����DQG�Q������ �id.��Studi di diritto romano ,��S������DQG�Q�������WR�WKH�LQFLGHQWDO�FODXVH�
µquod ille se demonstrare animo sensisset¶�� DV� DQ� LQVWDQFH�RI� WKH� IDFW�±� DQG� WKLV� FDQ�EH�
VXUHO\�DGPLWWHG�±�WKDW� WKHUH�ZDV�D�©ULQYLR�HVSOLFLWR�DOOD�mens dicentis� >H[SOLFLW�UHIHUHQFH�



���

massimo miglietta

WR�WKH�mens dicentis@ª��EXW�WKDW�VXFK�XVH�ZDV�©QRUPDOH�QHL�JLXUDPHQWL��RYH�VL�ULFKLHGHYD�
FKH�XQR�JLXUDVVH�ex sententia animi sui�>QRUPDO�LQ�RDWKV��ZKHUH�RQH�ZDV�DVNHG�WR�VZHDU�
ex sententia animi sui@ª�� WR�ZKLFK�'�� �������� H[SOLFLWO\� UHIHUV� �FI��� RQ� WKH� FRQWUDU\�� WKH�
H[DFW�HYRFDWLRQ�LQ�&LF���GH�RII�����������������)RU�ZKDW�FRQFHUQV�WKH�DVSHFW�RI�WKH�FKRLFH�
RI�WKH�iudex��VHH�+��leVy-bruhl��Recherches sur les actions de la loi��3DULV��������S�������
'��liebs��Damnum, damnare und damnas. Zur Bedeutungsgeschichte einiger lateinischer 
5HFKWVZ|UWHU��LQ�©=66�ª� ;&9,,,��������S�������horAK��Rationes decidendi�����������FI��
DOVR�7��honoré��7KH�(GLWLQJ�RI�WKH�'LJHVW�7LWOHV��LQ�©=66�ª� &,,,��������S��������5��düll��
=X�*DLXV�YHURQHQVLV��GHQ�LXGLFLD�GHU�/HJLVDNWLRQHQ�XQG�]XP�9RUPXODUSUR]H���LQ�©=66�ª� 
&9,,,�� ������S�� �����:��siMshäuser��6WDGWU|PLVFKHV�9HUIDKUHQVUHFKW� LP�6SLHJHO�GHU� OH[�
Irnitana��LQ�©=66�ª��&;;,,��������S������Q������*��GAndolFi��/H]LRQL�VXOO¶LQWHUSUHWD]LRQH�
GHL�QHJR]L�JLXULGLFL��&RUVR�GL�HVHJHVL�GHOOH�IRQWL�GHO�GLULWWR�URPDQR��0LODQR��������S������
�����3��Voci��µErrore (diritto romano)¶��LQ�©Enciclopedia del dir.ª��;9��0LODQR��������S������
Q�����ZKR�LQVHUWV�WKH�WH[W�RI�'���������DPRQJ�WKH�FDVHV�RI�µerror in nomine¶��WRJHWKHU�ZLWK�'��
�����������8OS����ad Sab.���µerraverat in nomine vel praenomine vel cognomine, cum in cor-
pore non errasset¶��'�������������,XO�����dig.���µSed et cum in praenomine cognomine erra-
tum est, is ad quem hereditatis pertinet etiam bonorum possessionem accipit¶�DQG�'����������
SU�� �8OS�� ��disp.��� µQLVL� IRUWH� LQ� QRPLQH� WDQWXP� HUUDYHULPXV�� LQ� FRUSRUH� FRQVHQVHULPXV’  
>DQG�VXFK� LQFLGHQWDO�FODXVH�� WKRXJK�VXVSHFWHG��FRUUHVSRQGV� LQ� IDFWV� WR� WKH�FRQWHQW�RI� WKH�
RWKHU� IUDJPHQWV�� FI�� )��eisele��%HLWUlJH� ]XU�(UNHQQWQLVV� GHU�'LJHVWHQLQWHUSRODWLRQHQ�� LQ�
©=66�ª� ����������S�����������WR�ZKLFK�UHJDUG�FI��6��solAZZi��Di alcuni punti controversi 
QHOOD�GRWWULQD�URPDQD�GHOO¶DFTXLVWR�GHO�SRVVHVVR�SHU�PH]]R�GL�UDSSUHVHQWDQWL��LQ�©0HPRULH�
GHOO¶$FFDGHPLD�GHOOH�6FLHQ]H�GL�0RGHQDª��;,��������S������Q������ �id., Scritti di diritto 
romano��,��1DSROL�������S������Q�������ZKR�UHPDUNHG��TXLWH�EULOOLDQWO\�IRU�KLV�WLPH��WKDW�
©FLDVFXQ�HPEOHPD�GHYH�HVVHUH�GLPRVWUDWR�SHU�VH�VWHVVR�>HYHU\�LQWHUSRODWLRQ�PXVW�EH�GHPRQ�
VWUDWHG�E\�LWVHOI@ª���(��secKel��µNisi¶��LQ�+HXPDQQV�+DQGOH[LNRQ�]X�GHQ�4XHOOHQ�GHV�U|PLV-
chen Rechts��-HQD������2��S�������0��lAuriA��/¶HUURUH�QHL�QHJR]L�JLXULGLFL��LQ�©5LYLVWD�GL�
'LULWWR�&LYLOHª��;,;��������S�����������(��betti��(VHUFLWD]LRQL�URPDQLVWLFKH�VX�FDVL�SUDWLFL��
,��3DGRYD��������S������3��KrüGer, t. MoMMsen��Corpus iuris civilis��,��Digesta��+LOGHVKHLP��
����17��S������Q�����ad h.l.�DQG�FI��DOVR�©9,5�ª��,9��%HUOLQ��������F������OLQH����ad v. µnisi¶��
DQG�����OLQH�����ad v. µnomen¶��©�7ULE�"�ª@��ZKLFK�DUH�QRW�WR�EH�PLVWDNHQ�ZLWK�WKH�FDVHV�RI�
µerror nominis’ >ZKLFK��ULJKWO\��9RFL�FRXQWHUV��FI��'������������8OS�����ad Sab.�@�DQG�����
±�ZLWK�Q�����±��LQ�ZKLFK�LW�LV�REVHUYHG��PRUH�LQ�JHQHUDO��WKDW�WKH�©error in nomine�DWWLHQH�
DOOD�SXUD�H�VHPSOLFH�GHQRPLQD]LRQH�GL�XQD�SHUVRQD�R�GL�XQD�FRVD��JLj�EHQ�LGHQWL¿FDWD�SHU�
PH]]R�GL�XQD�demonstratio��GHVFUL]LRQH��>error in nomine�UHJDUGV�WKH�VLPSOH�GHQRPLQDWLRQ�
RI�D�SHUVRQ�RU�D�WKLQJ��WKDW�LV�DOUHDG\�ZHOO�LGHQWL¿HG�WKURXJK�D�demonstratio��GHVFULSWLRQ�@ª�
DQG�WKDW�� WKXV��©SRLFKp�O¶HVDWWD� LGHQWL¿FD]LRQH�LQWHUHVVD�SL��GHO�PRGR��FRQ�FXL�DG�HVVD�VL�
JLXQJH��O¶error in nomine�QRQ�SURGXFH�LQYDOLGLWj�>WKH�error in nomine�JLYHV�QR�ZD\�WR�LQ�
HI¿FDF\��EHFDXVH�WKH�H[DFW�LGHQWL¿FDWLRQ�LV�LQ�LWVHOI�PRUH�UHOHYDQW�WKDQ�WKH�ZD\�E\�ZKLFK�
VXFK�LGHQWL¿FDWLRQ�LV�UHDFKHG@ª��FI��DJDLQ��PRUH�LQ�JHQHUDO��'������������8OS�����ad Sab.���
'�������������*DL����de leg. ad ed. praet.���'�����������)ORUHQW�����inst.���E\�D�PHUH�PLVWDNH��
WKHQ��LW� LV�PHQWLRQHG�'�����������0DHF�����¿GHLFRPP����ZKLOH�,�WKLQN�WKDW�9RFL�PHDQW�WR�
TXRWH�WKH�LQWHUHVWLQJ�SRVLWLRQ�RQ�WKH�XQUHOHYDQFH�RI�WKH�µerror in syllaba¶�HVSUHVVHG�LQ�'��
��������SU���6FDHY����resp.���ZKHUH�WKH�WHVWDWRU�PDQXPLWWHG�WKH�VODYH�Cratistus E\�ZULWLQJ��
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emblematic cases of «logical conflict» between «quæstio» and «responsum»

FDQQRW�EH�GHWHUPLQHG�
%HVLGHV��WKH�GLVFXVVLRQ�LV�FRQVLVWHQW�ZLWK�WKH�JHQHUDO�regula iuris�±�WKDW�

/HQHO�SXWV�RQ�WKH�EHJLQQLQJ�RI�WKH�VDPH�SDOLQJHQHWLF�IUDJPHQW112��EXW�WKDW�
FRXOG� DOVR� IROORZ� WKH� WH[W� QRZ� H[DPLQHG���� ±� D� regula GHULYLQJ� IURP� WKH�

WKRXJK��Cratinus��ZKR��DFFRUGLQJ�WR�WKH�responsum�RI�6FHYROD��VKDOO�EH�FRQVLGHUHG��DQ\�
KRZ��DV�PDQXPLWWHG��DV�DQ�HIIHFW�RI�WKH�µUHDO¶�LQWHQWLRQ�RI�WKH�WHVWDWRU���'�����������8OS�����
ad Sab.���Inst. ��������DQG��ODVWO\��&��������>,PS��*RUGLDQ��$��5X¿QR@��LW�LV�WR�EH�UHPDUNHG��
WKRXJK��WKDW�9RFL�GRHV�QRW�FRQVLGHU�'����������DPRQJ�WKH�WH[WHV�UHJDUGLQJ�VXFK�LVVXH��DQG�
DJDLQ�$��WAcKe��µ(UUDQWLV�YROXQWDV�QXOOD�HVW¶��*UHQ]HQ�GHU�.RQNOXGHQ]�VWLOOVFKZHLJHQGHU�
:LOOHQVHUNOlUXQJHQ��LQ�©,QGH[ª��;;,,��������S�������ZKR�GHDOV�ZLWK�WKH�SRLQW��DQG�ZULWHV�
WKDW��LQ�RXU�VSHFL¿F�FDVH�±�i.e.�LQ�FDVH�RI�D�PLVWDNH�UHJDUGLQJ�WKH�QDPH��RU�WKH�praenomen��RI�
WKH�iudex privatus�±�WKH�LQWHUSUHWDWLYH�SUREOHP�©SXz�HVVHUH�VXSHUDWR�FRQ�OD�ULFHUFD�GHOO¶HI�
IHWWLYR�LQWHQWR�GHL�FRQWUDHQWL�>FDQ�EH�RYHUFRPH�E\�DQ�LQYHVWLJDWLRQ�DERXW�WKH�WUXH�ZLOO�RI�
WKH�FRQWUDFWLQJ�SDUWLHV@ª��VR�VDLG�GAndolFi, op. cit.��������WAcKe, op. et loc. cit.��LQVWHDG��
OLQJHUV�RYHU�WKH�GLIIHUHQFHV�WKDW�WKHUH�DUH�EHWZHHQ�'����������IURP�RQH�VLGH��DQG�'��������SU��
�8OS����ad ed.��DQG�'����������8OS����de omn. trib.���RQ�WKH�RWKHU�VLGH��LQ�WKH�¿UVW�FDVH�ZH�
DUH�LQ�WKH�SUHVHQFH�RI�©HLQ�EORVVHU�error in nomine�>D�PHUH�error in nomine@ª��ZKLOH��LQ�WKH�
RWKHU�WZR�FDVHV��8OSLDQ�ZRXOG�GHDO�ZLWK�µerror iuris¶�DQG�µerror in persona¶�©DOV�8QWHUIDOO�
HLQHV�HUURU�IDFWL� >DV�D�VXE�FDVH�RI�DQ�HUURU�IDFWL@ª��EXW� LQ�ERWK�FDVHV��PRVWO\�LQ�WKH�OLJKW�
RI�WKH�RSLQLRQ�RI�-XOLDQ�DV�DFNQRZOHGJHG�E\�8OSLDQ��WKH�HIIHFW�ZRXOG�EH�WKH�YRLGQHVV�RI�
WKHµTXRG�DFWXP�IXLW¶��©LQ�EHLGHQ�)lOOHQ�LVW�GDV�9HUKDQGHOWH�QLFKWLJ�>LQ�ERWK�FDVHV�ZKDW�ZDV�
KDQGOHG�LV�YRLG@ª��
���� �)UDJPHQW�QXPEHU����LV�SDOLQJHQHWLFDOO\�FRPSRVHG�±�LQ�WKH�UHFRQVWUXFWLRQ�RI�/HQHO�±�
RI�'����������WKDW�LV�WKH�¿UVW�SDUW�RI�LW��DQG�RI�WKH�WH[W�LQ�'�����������WKDW�LV�WKH�LPPHGLDWH�
FRQWLQXDWLRQ���FI��lenel��Palingenesia iuris civilis��,������DQG�VHH�LQIUD��Q��������VXFK�GDWXP�
VHHPV�WR�YDQLVK��SDUWLDOO\��LQ�VAccA��Contributo allo studio del metodo casistico nel diritto 
romano�������ZKHUH��ZLWK�UHJDUG�WR�'����������LW�LV�VWDWHG�WKDW�KHUH��DV�©LQ�DOFXQL�FDVL�>«@��
O¶HQXQFLD]LRQH� q� OLPLWDWD� DO� VROR� FULWHULR� GHFLVLRQDOH� >LQ� VRPH� FDVHV�«�� WKH� HQXQFLDWLRQ�
OLPLWV�LWVHOI�WR�WKH�RQO\�GHFLVLRQDO�FULWHULRQ@ª��$�GLIIHUHQW�SUREOHP�DSSHDUV�WR�EH�UHIHUUHG�WR�
WKH�SRVVLELOLW\�WR�FODULI\��IURP�RQH�VLGH��WKH�RULJLQDO�FRQWHQW�RI�WKH�WH[W�LQ�'���������±�ZKLFK�
YHU\�SUREDEO\�VXIIHUHG�DQ�LQWHUYHQWLRQ�RI�WKH�&RPSLOHUV��IRU�DQ�HYLGHQW�QHHG�WR�DGDSW�LW�WR�
WKH�LQVLGH�RI�WKH�WLWOH�RI�WKH�'LJHVW�µde his quae pro non scriptis habentur’ �DQG�FI��'���������
>,XO�����dig.@��±�DQG��RQ�WKH�RWKHU�VLGH��WR�LWV�SUHVHQW�JHQHUDOL]LQJ�FRQWHQW��%XW��ZKLOH�IRU�
WKH�¿UVW�K\SRWKHVLV��ZH�FDQ��DQG��LQ�ODFN�RI�IXUWKHU�HOHPHQWV��ZH�PXVW��OLPLW�RXUVHOYHV�WR�
VXSSRVLQJ��WKDW�WKH�OH[LFDO�SDUW�WKDW�FRQQHFWHG�WKH�WZR�VHFWLRQV�RI�WKH�SDOLQJHQHWLF�IUDJPHQW�
ZDV�GHOHWHG�>FI��lenel��Palingenesia��,��F�����Q������$OI��@�±�DQG�VXFK�RSLQLRQ�FRXOG�KDYH�
EHHQ�KHOG�DOVR�E\�breMer��Iurisprudentiae antehadrianae quae supersunt��,��S�������ZKR�
ZDV�VDWLV¿HG�E\�HPHQGLQJ��IXVVLO\�EXW�QRW�H[HPSODULO\��sunt�ZLWK�esse��EHVLGHV��%UHPHU¶V�
HPHQGDWLRQ�LV�WKH�RQO\�FULWLFDO�GRXEW�PHQWLRQHG�E\�«,QGH[�LQWHUSRODWLRQXPª��,,��F������ad 
h.l.��±�DV�WR�WKH�VHFRQG�FRQMHFWXUH��i.e.�WKH�H[WUHPHO\�JHQHUDOL]LQJ�QDWXUH�RI�WKH�regula iuris) 
ZH�FDQ�REVHUYH�WKDW�VXFK�SKHQRPHQRQ�LV�QRW�H[WUDQHRXV�WR�WKH�VHUYLDQ�DOIHQLDQ�VW\OH�
���� �$V�LW�KDV�EHHQ�UHPDUNHG�LQ�WKH�SUHFHGLQJ�QRWH��DFFRUGLQJ�WR�lenel��Palingenesia��,��
F�����Q������$OI����WKH�SDOLQJHQHWLF�RULJLQDO�IUDJPHQW�ZRXOG�EH�VR�FRPSRVHG�±�DW�OHDVW�LQ�
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massimo miglietta

HODERUDWLRQ�RI�4XLQWXV�0XFLXV����DQG�UHSRUWHG�LQ

LWV� VWUXFWXUH�� >'�� ������@�� µQuae in testamento scripta essent neque intellegerentur quid 
VLJQL¿FDUHQW��HD�SHULQGH�VXQW�DF�VL�VFULSWD�QRQ�HVVHQW��UHOLTXD�DXWHP�SHU�VH�LSVD�YDOHQW’. 
>'���������@� µIn testamento quidam scripserat, ut sibi monumentum ad exemplum eius, 
TXRG�LQ�YLD�6DODULD�HVVHW�3XEOLL�6HSWLPLL�'HPHWULL��¿HUHW��QLVL�IDFWXP�HVVHW��KHUHGHV�PDJQD�
pecunia multare et cum id monumentum Publii Septimii Demetrii nullum repperiebatur, sed 
3XEOLL�6HSWLPLL�'DPDH�HUDW��DG�TXRG�H[HPSOXP�VXVSLFDEDWXU�HXP�TXL�WHVWDPHQWXP�IHFH-
UDW�PRQXPHQWXP�VLEL�¿HUL�YROXLVVH��TXDHUHEDQW�KHUHGHV��FXLXVPRGL�PRQXPHQWXP�VH�IDFHUH�
RSRUWHUHW�HW��VL�RE�HDP�UHP�QXOOXP�PRQXPHQWXP�IHFLVVHQW��TXLD�QRQ�UHSSHULUHQW��DG�TXRG�
H[HPSOXP�IDFHUHQW��QXP�SRHQD�WHQHUHQWXU��5HVSRQGLW��VL�LQWHOOHJHUHWXU��TXRG�PRQXPHQWXP�
GHPRQVWUDUH�YROXLVVHW��LV�TXL�WHVWDPHQWXP�IHFLVVHW��WDPHWVL�LQ�VFULSWXUD�PHQGXP�HVVHW��WD-
PHQ�DG�LG��TXRG�LOOH�VH�GHPRQVWUDUH�DQLPR�VHQVLVVHW��¿HUL�GHEHUH��VLQ�DXWHP�YROXQWDV�HLXV�
LJQRUDUHWXU��SRHQDP�TXLGHP�QXOODP�YLP�KDEHUH��TXRQLDP�DG�TXRG�H[HPSOXP�¿HUL�LXVVLVVHW��
id nusquam exstaret, monumentum tamen omnimodo secundum substantiam et dignitatem 
GHIXQFWL�H[VWUXHUH�GHEHUH¶��,Q�P\�RSLQLRQ��WKRXJK��WKH�regula iuris�LQ�'���������±�ZKLFK�LV�RI�
D�JHQHUDO�NLQG��FRQWDLQLQJ�LQ�LWVHOI�D�WUXH�KHUPHQHXWLFDO�FDQRQ�±�FRXOG�¿QG�D�EHWWHU�SRVLWLRQ�
LI�ZH�SXW�LW�±�LQ�WKH�RSSRVLWH�ZD\�ZLWK�UHJDUG�WR�WKH�UHFRQVWUXFWLRQ�RI�/HQHO�±�LPPHGLDWHO\�
DIWHU�'�����������7KLV�VROXWLRQ�PDWFKHV�EHWWHU�WKH�VW\OH�RI�WKH�responsa��LQ�JHQHUDO��WKH�VW\OH�
RI� WKH� VHUYLDQ� VFKRRO�� LQ�SDUWLFXODU�� DQG� LW� LV� FRQVLVWHQW�ZLWK� WKH� VDPH�GHVFULSWLRQ�RI� WKH�
DQDOLWLFDO�PHWKRG��DGRSWHG�E\�6HUYLXV�� UHIHUUHG�E\�&LF���Brut. ��������RQ�ZKLFK��ZLGHO\��
supra���������DQG�������7KXV��WKH�WH[W�FRXOG�KDYH�EHHQ�RUJDQL]HG�DV�VXFK��>'���������@��µIn 
testamento quidam scripserat, ut sibi monumentum ad exemplum eius, quod in via Salaria 
HVVHW�3XEOLL�6HSWLPLL�'HPHWULL��¿HUHW��QLVL�IDFWXP�HVVHW��KHUHGHV�PDJQD�SHFXQLD�PXOWDUH�HW�
cum id monumentum Publii Septimii Demetrii nullum repperiebatur, sed Publii Septimii 
'DPDH�HUDW��DG�TXRG�H[HPSOXP�VXVSLFDEDWXU�HXP�TXL�WHVWDPHQWXP�IHFHUDW�PRQXPHQWXP�
VLEL�¿HUL�YROXLVVH��TXDHUHEDQW�KHUHGHV��FXLXVPRGL�PRQXPHQWXP�VH�IDFHUH�RSRUWHUHW�HW��VL�RE�
eam rem QXOOXP�PRQXPHQWXP�IHFLVVHQW��TXLD�QRQ�UHSSHULUHQW��DG�TXRG�H[HPSOXP�IDFHUHQW��
num poena tenerentur. Respondit, si intellegeretur, quod monumentum demonstrare voluis-
VHW��LV�TXL�WHVWDPHQWXP�IHFLVVHW��WDPHWVL�LQ�VFULSWXUD�PHQGXP esset, tamen ad id, quod ille 
VH�GHPRQVWUDUH�DQLPR�VHQVLVVHW��¿HUL�GHEHUH��VLQ�DXWHP�YROXQWDV�HLXV�LJQRUDUHWXU��SRHQDP�
TXLGHP�QXOODP�YLP�KDEHUH��TXRQLDP�DG�TXRG�H[HPSOXP�¿HUL�LXVVLVVHW��LG�QXVTXDP�H[VWD-
ret, monumentum tamen RPQLPRGR�VHFXQGXP�VXEVWDQWLDP�HW�GLJQLWDWHP�GHIXQFWL�H[VWUXHUH�
debere¶��>'��������@��>«"@�µQuae in testamento scripta essent neque intellegerentur quid 
VLJQL¿FDUHQW��HD�SHULQGH�VXQW�DF�VL�VFULSWD�QRQ�HVVHQW��UHOLTXD�DXWHP�SHU�VH�LSVD�YDOHQW¶��
%HVLGHV�� WKLV�VHFRQG�K\SRWKHVLV�KDV� WKH�TXDOLW\� WR�PDNH�HYHQ�PRUH�FRQVLVWHQW� WKH�ZKROH�
DVSHFW�RI�%RRN�9�±�pars µde legatis¶�±�RI�WKH�DOIHQLDQ�digesta LQ�WKH�DQRQ\PRXV�HSLWRPH��DW�
OHDVW�LQ�WKH�YHUVLRQ�WKDW�ZDV�OHIW�WR�XV���IUDJ������FRPSRVHG�E\�'����������DQG�IUDJ������UHS�
UHVHQWHG�E\�'������������RSHQV�ZLWK�WKH�GHVFULSWLRQ�RI�WZR�WURXEOHVRPH�FDVHV��WR�ZKLFK�WKH�
regula�RI�'���������IROORZV��&OHDUO\��LQ�WKLV�FDVH��/HQHO�IROORZHG�WKH�XVXDO�PHWKRG��DGRSWLQJ�
WKH�RUGHU�RI�WKH�'LJHVW��'����������±�'���������±�'������������ZKHQHYHU�KH�GLG�QRW�WKLQN�WR�
GR�LW�RWKHUZLVH�IRU�FRQFUHWH�UHDVRQV��VHH�lenel��op. cit.��µSUDHIDWLR¶����,,,��V�L�S���DV�KH�GLG��LQ�
VWHDG��ZLWK�IUDJ�����> �'��������@��IRU�WKH�PRWLYDWLRQV�H[SUHVVHG��lenel��op. cit.��F�����Q������
1RQHWKHOHVV��LQ�P\�RSLQLRQ��LQ�WKLV�FDVH��LW�LV�DGYLVDEOH�WR�DYRLG�WKH�RUGHU�RI�WKH�3DQGHFWDH�
���� �&I���WR�WKLV�UHJDUG��'��������������4�0��l.s. ނȡȦȞ��> �lenel��Palingenesia��,��F������



���

emblematic cases of «logical conflict» between «quæstio» and «responsum»

'����������$OI����dig. ab anon. epit.)115��4XDH�LQ�WHVWDPHQWR�VFULSWD�HVVHQW�QHTXH�
LQWHOOHJHUHQWXU�TXLG�VLJQL¿FDUHQW��HD�SHULQGH�VXQW�DF�VL�VFULSWD�QRQ�HVVHQW116��UHOLTXD�
DXWHP�SHU�VH�LSVD�YDOHQW117�

$OO�WKLV�LV�LPSOLFLWO\�WROG�LQ�DGYDQFH�LQ�WKH�quaestio RI�'����������±�ZKRVH�
DVNHUV� DUH� H[SUHVVO\� FDOOHG� ©KHLUVª� �µquaerebant heredes¶�� ±� EXW� WKH� ¿UVW�
GDWXP�HPHUJLQJ�IURP�DQ�DFFXUDWH�UHDGLQJ�RI�WKH�TXHVWLRQ�DVNHG�WR�WKH�MXULVW�
LV�WKDW�WKH�SURWDJRQLVWV�FKRRVH�±�EHWZHHQ�WKH�WZR�SRVVLEOH�VROXWLRQV�SLQQHG�
GRZQ�E\�$OIHQXV118�±�WKH�RQH�PRUH�SUR¿WDEOH�WR�WKHP��7KH�SDUW�RI�WKH�WH[W�

Q������4�0��@��µQuae in testamento ita sunt scripta, ut intellegi non possint, perinde sunt, 
ac si scripta non essent¶��7KH�WH[W�±�WKRXJK�SRVVLEO\�VXPPDUL]HG�E\�WKH�&RPSLOHUV�EHFDXVH�
RI�WKH�WLWOH�RI�WKH�3DQGHFWDH�LQ�ZKLFK�LW�LV�LQVHUWHG��EXW�YHU\�VLPLODU�WR�WKH�RULJLQDO�DOIHQLDQ�
RQH�±�GHULYHV��scl.��LW�VKRXOG�GHULYH��GLUHFWO\�IURP�WKH�ZRUN�RI�WKH�MXULVW�ZKR�GLHG�LQ����D�&��
�VHH��IRU�DOO�WKH�RWKHUV��ZLWK�UHIHUHQFHV� A. schiAVone��Quinto Mucio teologo��LQ�©/DEHRª��
;;��������S������DQG�Q������VHH�DOVR�id���1DVFLWD�GHOOD�JLXULVSUXGHQ]D��%DUL��������S�����I��
DQG�QRZ��id., Ius��S������DQG�S������Q������
���� �&I��lenel, Palingenesia��,��F�����Q������$OI���
���� �6XFK�UXOH�ZRUNV��RI�FRXUVH��XQGHU�WKH�FRQGLFWLRQ�WKDW�WKH�LPSRVVLELOLW\�WR�XQGHUVWDQG�
WKH�ZRUGV�LV�DEVROXWH��FI���DV�DQ�LQVWDQFH��DQG�ZLWK�UHJDUG�WR�WKH�PHDQLQJIXO�XVH�RI�WKH�YHUE�
µintellegere¶�LQ�D�FRQWH[W�RI�OHJDFLHV��'���������3RPS����ad Sab.���µQui duos servos haberet, 
unum ex his legasset, ut non intellegeretur quem legasset, legatarii est electio’.
���� �7KH�VHFRQG�DQG�ODVW�SDUW�RI�WKH�IUDJPHQW��µreliqua autem per se ipsa valent¶���DERXW�
ZKLFK��VWUDQJHO\��WKH�LQWHUSRODWLRQ�VFKRODUV�GLG�QRW�LQWHUYHQH��UHTXLUHV�DOVR�VRPH�UHÀHFWLRQV��
DOVR�FRPSDULQJ� LW�ZLWK� WKH�PXFLDQ�©PDWUL[ª� �VHH�'�������������supra��Q�������ZH�FRXOG�
WKLQN�� IURP�RQH� VLGH�� WR� DQ� HQG� DGGHG�E\� WKH�&RPSLOHUV��)URP� WKH�RWKHU� VLGH�� VXFK� HQG�
FRXOG� VKRZ� WKH� GHYHORSPHQW� RI� WKH�PXFLDQ� WKRXJKW� FDUULHG� RXW� E\� WKH� VHUYLDQ�DOIHQLDQ�
UHÀHFWLRQ��7KLV�VHFRQG�VROXWLRQ�VHHPV� WR�PH�SUHIHUDEOH� LI� WKH� WH[W� LV� WR�EH� UHDG� WRJHWKHU�
ZLWK�'�����������ZKLFK�UHSUHVHQWV�LWV�IDFWXDO�SUHPLVH��E\�ZKLFK��ZKDW�LV�XQXQGHUVWDQGDEO\�
ZULWWHQ�LV�FRQVLGHUHG�DV�QRW�SUHVHQW��ZKLOH�WKH�XQGHUVWDQGDEOH�SDUW�KDV�LWV�HIIHFWV��VHH�LQIUD��
LQ� WKH�FRQQHFWHG�GLVFXVVLRQ���&I��� WKHQ��'�������������� �$OI����dig. a Paul. epit.��� LQ� WKH�
FORVLQJ�SDUW�LQ�ZKLFK�LW�LV�DVVHUWHG�WKDW��µid quod impossibile in testamento scriptum esset, 
nullam vim haberet¶��6XFK�FORVH��WKRXJK�IRFXVHG�RQ�WKH�µid quod impossibile scriptum¶��DQG�
QRW�RQ�ZKDW�LV�QRW�©XQGHUVWDQGDEOHª��VHHPV�WR�FRQ¿UP�WKH�LQWHUSUHWDWLYH�WHQGHQF\�RI�WKH�
VHUYLDQ�VFKRRO��WKLV�ZRXOG�OHW�XV�UHMHFW��LQ�P\�RSLQLRQ��WKH�LQWHUSRODWLRQ�GRXEWV�H[SOLFLWO\�
PHQWLRQHG�DERXW�'���������>��@�E\�(��rAbel��2ULJLQH�GH� OD� UqJOH�� µLPSRVVLELOLXP�QXOOD�
obligatio’��LQ�©0pODQJHV�&�-��*pUDUGLQª��3DULV��������S�������ZKLFK�VHHPLQJO\�DUH�DVVXPHG�
DOVR�E\�9��sciAlojA��6XOOH�FRQGL]LRQL�LPSRVVLELOL�QHL�WHVWDPHQWL��LQ�©%,'5�ª��;,9��������S��
���I���DQG�E\�+��peters, UHZ��WR�VernAy, Servius et son École. Contribution à l’histoire des 
LGpHV�MXULGLTXHV�j�OD�¿Q�GH�OD�5pSXEOLTXH�URPDLQH���������LQ�©=66�ª� ;;;,,��������S������
���� �,W�VHHPV�DGYLVDEOH�WR�UHSHDW�WKDW��HLWKHU�WKH�WHVWDWRU�ZDV�UHIHUULQJ�WR�D�QRW�LGHQWL¿DEOH�
PRGHO��WKHUHIRUH��ZH�DUH�LQ�SUHVHQFH�RI�HOHPHQWV�WKDW�DUH�LQVHUWHG�LQ�WKH�WHVWDPHQW�EXW�WKDW�LW�
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FRQQHFWHG� WR� WKLV� SRLQW� VRXQGV� VR��quaerebant heredes, cuiusmodi monu-
PHQWXP�VH�IDFHUH�RSRUWHUHW�HW��VL�RE�HDP�UHP�QXOOXP�PRQXPHQWXP�IHFLVVHQW��
TXLD�QRQ�UHSSHULUHQW��DG�TXRG�H[HPSOXP�IDFHUHQW��QXP�SRHQD�WHQHUHQWXU�

6XFK�UHTXHVW�LV�H[SUHVVHG�WKURXJK�WZR�TXHVWLRQV��7KH�¿UVW�FRQWDLQV�D�VRUW�
RI�captatio benevolentiae�±�D�GHFODUDWLRQ�RI�JRRG�LQWHQWLRQV119�±�WKDW�LV��ZKDW�
NLQG�RI�KHUPD�LV�WR�EH�EXLOW�XS��µquaerebant heredes, cuiusmodi monumen-
WXP�VH�IDFHUH�RSRUWHUHW’)120��

$FWXDOO\��WKLV�SUHPLVH�VHHPV��WKRXJK�TXLWH�VXEWO\��WR�EH�QHHGHG�LQ�RUGHU�
WR�EULQJ�RQ�WKH�VHFRQG�TXHVWLRQ��µet, si – num poena tenerentur?¶���WR�ZKLFK�
WKH�heredes WUXO\�DLP�±�i.e.�LI�WKH\�UHDOO\�PXVW�SD\�WKH�poena ±�EHFDXVH�WKH\�
OHW�WKH�TXHVWLRQ�EH�SUHFHGHG�E\�D�ratio WKDW�LV��DW�WKH�VDPH�WLPH��DQ�LQ¿UPDWLR�
rationis��,Q�RWKHU�ZRUGV��WKH�heredes�KLGH�WKHPVHOYHV�EHKLQG�D�WUXH�DOLEL��VR�
H[SUHVVHG�� µQXOOXP�PRQXPHQWXP� IDFHUHQW�� TXLD� QRQ� UHSSHULUHQW�� DG� TXRG�
H[HPSOXP�IDFHUHQW¶��

7KH�IDFW�WKDW�ZH�DUH�LQ�IURQW�RI�D�OLWWOH�EHJXLOHPHQW121� LV�PDGH�FOHDU�� LQ�
P\�RSLQLRQ�� E\� WKH� FRQWUDVW� RI� H[SUHVVLRQ�EHWZHHQ� WKH�GHVFULSWLRQ�RI� WKH�
HYHQWV��cum id monumentum Publii Septimii Demetrii nullum repperieba-
tur, sed Publii Septimii Damae erat, ad quod exemplum suspicabatur…��HW�
UHOO���DQG�ZKDW� WKH�KHLUV�DVVHUWHG��$FWXDOO\�� WKHVH�FRQVLGHG� µnon repperire 
monumentum¶�DV�VRPHWKLQJ�DEVROXWH��ZKLOH��LQ�WKH�GHVFULSWLRQ�RI�WKH�FDVH��
VXFK�YHUE�±�LQ�WKH�QHJDWLYH�IRUP�±�ZDV�UHIHUUHG�RQO\�WR�WKH�IDLOXUH�WR�¿QG�D�
PRGHO�DV�WKH�RQH�GHVFULSWHG�E\�WKH�WHVWDWRU��DQG�WKLV�OHIW�RSHQ�WKH�FKDQFH�WKDW�
µesse monumentum¶��VFO���Publii Septimii Damae��DQG�WKH�IROORZLQJ��ORJLF��
SRVVLELOLW\��LQ�WKH�IRUP�RI�D�GRXEW��µsuspicabatur¶���WKDW�WKLV�ZDV�WKH�PRGHO��
WKH�exemplum�PHQWLRQHG�±LQ�IDFWV��mens��±�E\�WKH�WHVWDWRU�

7KXV��WKH�MXULVW�LV�DVNHG�WR�JLYH�D�VSHFL¿F�DQVZHU��DQG�WKH�ZD\�LQ�ZKLFK�

LV�QRW�SRVVLEOH�µLQWHOOLJHUH�TXLG�VLJQL¿FDUHQW¶�DQG��µperinde¶��WKDW�PXVW�EH�FRQVLGHUHG�µac si 
script[a@ non essent¶��FI��'�����������RU�ZH�KDYH�WR�XVH�GDWD�WKDW�FDQ�EH�DQDORJLFDOO\�DSSOLHG�
�RI�FRXUVH��MXVW�EHFDXVH�WKH\�FDQ�EH�DSSOLHG��i.e.�WKH�H[LVWHQFH�RI�WKH�RWKHU�monumentum��
���� � 6XFK� LQWHUSUHWDWLRQ� LV�� LPSOLFLWO\�� H[FOXGHG� E\� schulZ�� +LVWRU\� RI� 5RPDQ� /HJDO�
Science��S�����Q���� �id.,�*HVFKLFKWH�GHU�U|PLVFKHQ�5HFKWVZLVVHQVFKDIW��S�����Q���� �id., 
6WRULD� GHOOD� JLXULVSUXGHQ]D� URPDQD�� S�� ���� Q�� ��� DFFRUGLQJ� WR�ZKLFK� WKH�heredes� DVNHG�
©VHPSOLFHPHQWHª��VXFK�WKH�WUDQVODWLRQ�RI�1RFHUD��©PHUHO\ª�±�©QXUª��LQ�WKH�RULJLQDO�WH[W��
µnum poena tenerentur¶��EHFDXVH�WKH�DQVZHU�RI�WKH�MXULVW�LV�WKH�IROORZLQJ��µpoenam nullam 
vim habere¶��6HH��WKRXJK��ZKDW�LV�UHPDUNHG�LQ�WKH�SUHVHQW�ZRUN�
���� �1RWLFH��LQFLGHQWDOO\��WKDW�WKH�TXHVWLRQ�LV�GHOLEHUDWHO\�JHQHULF�DQG�WKDW�LW�DYRLGV�±�ZH�
FRXOG�VD\��SDLQVWDNLQJO\�±�WR�UHIHU�LQ�DQ�H[SOLFLW�ZD\�WR�WKH�PRQXPHQW�RI�3XEOLXV�6HWWLPLXV�
'DPD�
���� �6R�DOVR�DFFRUGLQJ�WR�WKH�EULOOLDQW�UHPDUNV�RI�horAK, Rationes decidendi��S�������ZKR�
DVVHUWV� H[SOLFLWO\� WKDW�� LQ� WKH�quaestio�� ©VR�DP�VDQW�GLH�6FKHLQKHLOLJNHLW�GHU�)UDJHVWHOOHU�
GXUFKVFKLPPHUW�>WKH�K\SRFULV\�RI�WKH�DVNHU�VKLQHV�WKURXJK�VR�DPXVLQJO\@ª�
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KH�EXLOGV�KLV�responsum�VHHPV�WR�VKRZ�KLV�DZDUHQHVV�WKDW�KH�LV�ZDGLQJ�LQ�
PXGG\�ZDWHUV��VR�WKDW�HYHU\�VXUUHQGHU�WR�WKH�WKHVLV�FRQWDLQHG�LQ�WKH�quaestio 
FRXOG�OHDG�KLP�WR�HODERUDWH�DQ�XQIDLU�VROXWLRQ122�

7KH�GLDOHFWLF�WRROV�XVHG�E\�$OIHQXV�DUH�±�LQ�P\�RSLQLRQ�±�DQ�DXWKHQWLF�
PDVWHUSLHFH�RI�MXULGLFDO�VROYLQJ�WHFKQLTXH�

7KXV�� KH� WHOOV�XV� LQ� DGYDQFH� WKH� VDPH�HOHPHQWV� WKDW�ZLOO� DOORZ�KLP� WR�
FUHDWH� WKH� JHQHUDO� UXOH� WR�ZKLFK� WKH� FDVH�PXVW� EH� EURXJKW� EDFN� ±� i.e.� WR�
ZKDW�LV�FRQWDLQHG�LQ�'����������µquae in testamento scripta … neque intel-
legerentur…’)���� ±� RSHQLQJ� WKH� DQVZHU�ZLWK� WKH� VDPH�YHUE�� µrespondit, si 
intellegeretur …¶��HWF�

:KLOH�WKH�regula�LQ�'���������VKRZV��VR�WR�VD\��D�©VLPSOH�H[LWª��i.e.��LI�LW�LV�
LQ�QR�ZD\�SRVVLEOH�WR�LQWHUSUHWDWH�WKH�ZULWWHQ�ZLOO�RI�WKH�WHVWDWRU��WKH�FODXVH�LV�
FRQVLGHUHG�DV�QRW�LQFOXGHG��ZKLOH�WKH�UHVW�RI�WKH�ZLOO�LV�YDOLG������WKH�XVH�WKH�
MXULVW�PDNHV�RI�LW��LQ�WKLV�FDVH��LV�DSSOLHG�WR�D�©PXOWLIDULRXVª125�RUGHU�RI�IDFWV��
WKURXJK�WKH�H[DPLQDWLRQ�RI�WKUHH�SRVVLELOLWLHV��

,Q�¿UVW�SODFH��WKH�MXULVW�DQDO\VHV�WKH�K\SRWKHVLV�WKDW�WKH�WHVWDWRU�µmonu-
mentum demonstrare voluisset¶�EXW�±�WKLV�LV�ZKHUH�KH�LQWURGXFHV�DQ�HOHPHQW�
RI�DEVROXWH�QRYHOW\��ZKLFK�KDV�D�VPDVKLQJ�HIIHFW�RQ�WKH�ORJLF�WKDW�WKH�KHLUV�

���� �6R��RQ�WKH�FRQWUDU\��LQ�WKH�DWWHQWLRQ�SD\HG�WR�WKH�GHIHQFH�RI�WKH�aequitas��DV�D�FKDUDF�
WHULVWLF�RI�WKH�VHUYLDQ�VFKRRO��FI���WKH�IDPRXV�IXQHUDO�RUDWLRQ�RI�WKH�MXULVW��&LF���phil.���������
DERXW�ZKRVH� WUXWK� VHH�� e.g.�� 5�*�0��nisbet��The Speeches�� LQ�Cicero�� cur.� 7�$��dorey��
/RQGRQ��������S������&I��DOVR�&LF���top. ����
���� �2Q� WKH�DGYLVDELOLW\�RI� WKH�SDOLQJHQHWLF�FKRLFH�PDGH�E\�/HQHO�� VHH�ZKDW� ,�KDYH� UH�
PDUNHG�supra��Q�����������
���� �&I���IRU�LQVWDQFH��LQ�VLPLODU�PDWWHUV�DQG�LQ�WKH�DFWXDO�LWDOLDQ�ODZ��WKH�DUW������FRG��FLY��
�©'LVSRVL]LRQL�D� IDYRUH�GL�SHUVRQD� LQFHUWD��±�Ê�QXOOD�RJQL�GLVSRVL]LRQH�IDWWD�D� IDYRUH�GL�
SHUVRQD�FKH�VLD�LQGLFDWD�LQ�PRGR�GD�QRQ�SRWHU�HVVHUH�GHWHUPLQDWD�>&ODXVHV�LQ�IDYRXU�RI�DQ�
uncertain person�±�HYHU\�FODXVH�LQ�IDYRXU�RI�D�SHUVRQ�ZKR�LV�PHQWLRQHG�VR�WKDW�KH�FDQQRW�
EH�LGHQWL¿HG�LV�YRLG�@ª��DQG��PRVWO\��WKH�DUW������FRG��FLY���©(UURQHD�LQGLFD]LRQH�GHOO¶HUHGH�
R�GHO�OHJDWDULR�R�GHOOD�FRVD�FKH�IRUPD�RJJHWWR�GHOOD�GLVSRVL]LRQH��±�6H�OD�SHUVRQD�GHOO¶HUHGH�
R�GHO�OHJDWDULR�q�VWDWD�HUURQHDPHQWH�LQGLFDWD��OD�GLVSRVL]LRQH�KD�HIIHWWR��TXDQGR�GDO�FRQWHVWR�
GHO�WHVWDPHQWR�R�DOWULPHQWL�ULVXOWD�LQ�PRGR�QRQ�HTXLYRFR�TXDOH�SHUVRQD�LO�WHVWDWRUH�YROHYD�
QRPLQDUH��>���co.@��/D�GLVSRVL]LRQH�KD�HIIHWWR�DQFKH�TXDQGR�OD�FRVD�FKH�IRUPD�RJJHWWR�GHOOD�
GLVSRVL]LRQH�q�VWDWD�HUURQHDPHQWH�LQGLFDWD�R�GHVFULWWD��PD�q�FHUWR�D�TXDOH�FRVD�LO�WHVWDWRUH�
LQWHQGHYD�ULIHULUVL�>(UURQHRXV�PHQWLRQ�RI�WKH�KHLU�RU�RI�WKH�OHJDWHH�RU�RI�WKH�WKLQJ�REMHFW�RI�
WKH�FODXVH. ±�,I�WKH�KHLU�RU�WKH�OHJDWHH�ZHUH�HUURQHRXVO\�PHQWLRQHG��WKH�FODXVH�LV�YDOLG��ZKHQ��
IURP�WKH�FRQWH[W�RI�WKH�WHVWDPHQW�RU�RWKHUZLVH��LW�UHVXOWV�LQ�D�QRQ�HTXLYRFDO�ZD\�ZKLFK�SHU�
VRQ�WKH�WHVWDWRU�ZDQWHG�WR�PHQWLRQ��>���co.@��7KH�FODXVH�LV�DOVR�YDOLG�ZKHQ�WKH�WKLQJ�WKDW�LV�
REMHFW�RI�WKH�FODXVH�ZDV�HUURQHRXVO\�PHQWLRQHG�RU�GHVFULEHG��EXW�LW�LV�FHUWDLQ�WR�ZKLFK�WKLQJ�
WKH�WHVWDWRU�PHDQW�WR�UHIHU@ª��
���� �6HH�&LF���Brut. ��������µODWHQWHP�H[SOLFDUH�GH¿QLHQGR¶���LQ�WKH�LQWHUSUHWDWLRQ�WKDW�ZH�
KDYH�JLYHQ�supra��Q����DQG����DQG�UHIHUHQFH�WH[W��
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WU\� WR� LPSRVH ±� µtametsi in scriptura mendum esset¶�� i.e.� KH� DOVR� FRQVLG�
HUV�WKH�K\SRWKHVLV�WKDW�WKH�WHVWDWRU�PDGH�D�PLVWDNH�DERXW�WKH�LGHQWL¿FDWLRQ�
RI�WKH�PRGHO��6KRXOG�VXFK�PLVWDNH�EH�DVFHUWDLQHG��WKH�XQDYRLGDEOH�FRQVH�
TXHQFH�ZLOO�EH�WKDW�WKH�KHLUV�VKRXOG�UHIHU�µad id, quod ille [i.e.�WKH�WHVWDWRU@ 
se demonstrare animo sensisset’126��DQG�VR�µ¿HUL�GHEHUH’127)128�

,Q�VHFRQG�SODFH��LI��RQ�WKH�FRQWUDU\��µsin autem¶���µvoluntas eius ignorare-
tur¶�±�LQ�RWKHU�ZRUGV�LW�FDQQRW�LQ�DQ\�ZD\�EH�DVFHUWDLQHG�ZKLFK�PRGHO�WKH�
WHVWDWRU�KDG�LQ�PLQG�±�µpoenam quidem nullam vim habere¶��,Q�WKLV�K\SRWK�
HVLV�WRR��WKH�ORJLF�RI�$OIHQXV�GRHV�QRW�VKULQN�IURP�D�SDLQVWDNLQJ�DWWHQWLRQ�WR�
WKH�FRQWH[W�µregula-casus-responsum¶�� WKH�MXULVW�GRHV�QRW�DVVHUW� tout court 
WKDW� WKH�PRQXPHQW�PXVW�QRW�EH�EXLOW�±� WKLV�ZDV� WKH�VROXWLRQ� WR�ZKLFK� WKH�
KHLUV�ZHUH�DLPLQJ129�±�EXW�WKDW�WKH�KHLUV�DUH�QRW�REOLJHG�WR�SD\�WKH�SHQDOW\��
µTXRQLDP�DG�TXRG�H[HPSOXP�¿HUL�LXVVLVVHW��LG�QXVTXDP�H[VWDUHW’����

$W�WKLV�SRLQW��WKH�MXULVW�JLYHV��VR�WR�VD\��WKH�¿QDO�EORZ�LQ�VXFK�PHVPHULV�
LQJ�GXHO�RI�FRQFHSWV��,I�WKH�heredes�FRXOG�±�K\SRWKHWLFDOO\�±�EHJLQ�WR�EHOLHYH�
WKH\�ZHUH�DW�VDIH��EHFDXVH�RI�WKH�VHFRQG�SDUW�RI�WKH�VROXWLRQ��LQ�ZKLFK�LW�ZDV�

���� �7KH�PHQWLRQHG�VHQWHQFH��µquod ille – sensisset¶��GH¿QHV�©OD�YRORQWj�GHO�GHIXQWR�>WKH�
ZLOO�RI�WKH�GHDG@ª�H[SUHVVHG�©FRQ�JOL�VWHVVL�WHUPLQL�GHO�GLULWWR�VDFUR�>ZLWK�WKH�VDPH�ZRUGV�
RI� WKH� VDFUHG� ODZ@ª�� VR Voci��Diritto ereditario romano2�� ,,�� S�� ���� DQG� FI��9��GiuFFrè��
5LÀHVVLRQL�VXO�µ'LULWWR�HUHGLWDULR¶�GHO�9RFL��LQ�©/DEHRª��;,��������S�����Q������$��burdese��
1RWH�VXOO¶LQWHUSUHWD]LRQH�LQ�GLULWWR�URPDQR��LQ�©%,'5�ª��;&,��������S����������DQG�Q������
and id., µ,QWHUSUHWD]LRQH�QHO�GLULWWR�URPDQR¶�� LQ�©'LJHVWR�GHOOH�'LVFLSOLQH�3ULYDWLVWLFKHª��
;��7RULQR��������S�����2Q�WKH�FRQWUDU\�±�EXW�ZURQJO\�±�seGré��Miscellanea esegetica�������
MXGJHG� WKH� ©PHQ]LRQH� GHOO¶ µanimus’ >PHQWLRQ� RI� WKH� µanimus¶@ª� WR� EH� DQ� LQWHUSRODWLRQ��
©ROWUHFKq�>«@�LQXWLOH�>EHVLGHV�«�XQXVHIXO@ª��VHH�DOVR�supra��Q������ D�UHMHFWLRQ�WKDW�PLVVHG��
RQ�WKH�FRQWUDU\��LQ�WKH�RULJLQDO�YHUVLRQ�RI�WKH�ZRUN�LQ�id., «6FULWWL�LQ�RQRUH�GL�%��%UXJL»��S��
�����DV�LW�HPHUJHV�IURP�WKH�$YYHUWHQ]D�FRQWDLQHG�LQ�id., Scritti giuridici��,��&RUWRQD��������
S��;,9�� ©O¶$XWRUH� KD� FRQVHQWLWR� D� ULYHGHUH�� ULIRQGHUH� HG� DJJLRUQDUH�� LQ� TXDQWR� JOL� IRVVH�
SRVVLELOH�� L�6XRL�6FULWWL� SHU� OD� ORUR�SXEEOLFD]LRQH� >WKH�$XWKRU� FRQVHQWHG� WR� HGLW�� FRQIHUH�
DQG�DGMRXUQ��DV�IDU�DV�LW�ZDV�SRVVLELOH�WR�KLP��+LV�:ULWLQJV�IRU�WKHLU�SXEOLFDWLRQ@ª�LQ�WKH�
©5DFFROWD�>&ROOHFWLRQ@ª��
���� �6XFK�SULQFLSOH�ZRUNV�XQGHU�WKH�FRQGLFWLRQ�WKDW��LQ�JHQHUDO��WKH�sentire�RI�WKH�scriptor 
LV�QRW�DPELJXRXV��VHH�&LF���de inv.�����������TXRWHG�supra���������
���� �,W�LV�LPSRUWDQW�WR�XQGHUOLQH�WKDW�VXFK�SDUW�RI�WKH�WH[W�UHFDOOV��ZLWK�D�SDUWLFXODU�VWLOLVWLF�
KDUPRQ\�� WKH�µXW�«�¿HUHW¶�DQG� WKH�µQLVL� IDFWXP¶�RI� WKH�GHVFULSWLRQ�RI� WKH�HYHQWV��DQG� WKH�
µVH�IDFHUH�RSRUWHUH¶�DQG�WKH�µQXOOXP�IHFLVVHQW�±�IDFHUHQW¶�FRQWDLQHG�LQ�WKH�quaestio RI�'��
���������
���� �&I��supra��LQ�WKLV�ZRUN��DQG�WKH�FODXVH�µHW��VL�RE�HDP�UHP��QXOOXP�PRQXPHQWXP�IHFLV-
VHQW��TXLD�QRQ�UHSSHULUHQW��DG�TXRG�H[HPSOXP�IDFHUHQW�«¶��HW�UHOO��
���� �7KH�µid nusquam exstaret¶�LV��WKHQ��WKH�PLQLPXP�±�DQG�YHU\�ULJLG��DW�WKH�VDPH�WLPH�±�
OLPLW�WR�H[FOXGH�WKH�poena��i.e.�WKHUH�PXVW�QRW�©H[LVWª�±�OLWHUDOO\�©HPHUJH�IURP�QR�SODFHª�
�µnusquam exstaret¶��±�QRWKLQJ�WKDW�FDQ�EH�DVVXPHG�DV�µD�PRGHO¶�
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VXSSRVHG� WKDW� µvoluntas eius >VFO��� testatoris@ ignoraretur¶���$OIHQXV� QRZ�
WDNHV�EDFN�WKH�JHQHUDO�SULQFLSOH�DERXW�WKH�LQWHUSUHWDWLRQ�RI�negotia mortis 
causa��i.e.�WKDW�WKH�WUXH�ZLOO�RI�WKH�WHVWDWRU�PXVW�EH�LGHQWL¿HG�DQG�NHSW�KRZ�
HYHU�VDIH��

)RU�VXFK�UHDVRQ��LI�WKH�FRQIXVLRQ�DERXW�WKH�exempla�PDGH�LW��HYHQ��LP�
SRVVLEOH�WR�LGHQWLI\�WKH�PRGHO�WR�ZKLFK�RQH�VKRXOG�UHIHU��RQH�SRLQW�UHPDLQV�
FOHDU��WKH�WHVWDWRU�©ZDQWHGª��ZLWK�QR�FKDQFH�RI�GRXEW��WKDW�D�PRQXPHQW�KDG�
WR�EH�EXLOW�WR�KLV�PHPRU\�E\�WKH�KHLUV��$QG�VXFK��FRUUHFWO\��LV�WKH�UHVSRQVH��
µmonumentum tamen omnimodo secundum substantiam et dignitatem de-
IXQFWL�H[VWUXHUH�GHEHUH’����

$QRWKHU�UHPDUN��7KH�ELQRPLRXV�XVHG�E\�$OIHQXV�µsubstantia et dignitas’ 
�µVHFXQGXP� VXEVWDQWLDP� HW� GLJQLWDWHP� GHIXQFWL’)���� FRXOG� ORRN� DV� QHXWUDO��
$FWXDOO\��LW�LV�QRW�VR��EHFDXVH��LI�ZH�FRQVLGHU�WKH�FRQFLVLRQ��DQG�SUHFLVLRQ��
WKDW�DUH�W\SLFDO�RI�WKH�VW\OH�RI�WKH�5RPDQ�MXULVWV��VXFK�FRPELQDWLRQ�RI�ZRUGV�
LGHQWL¿HV�WKH�WZR�H[WUHPH�OLPLWV�LQVLGH�ZKLFK�WKH�heredes����DUH�DOORZHG�WR�
PRYH�±�SRVVLEO\�DOVR�WR�SURWHFW�WKH�heredes�WKHPVHOYHV�����EHFDXVH�WKHUH�LV�
QR�RWKHU�PRGHO�RI�EHKDYLRXU�WR�EH�IROORZHG�

2Q�WKH�RQH�KDQG��LQ�RUGHU�WR�EXLOG�XS�WKH�PRQXPHQW��D�VXP�VKDOO�EH�XVHG�
ZKLFK�VKDOO�EH�SURSRUWLRQHG�WR�WKH�HVWDWH��substantia��OHIW�IURP�WKH�WHVWDWRU��

���� �7KXV��WKH�WH[W�LV�IDU�IURP�EHLQJ�LQWHUSRODWHG��DV�LW�ZDV�WKRXJKW��LQ�¿UVW�SODFH��E\�WKH�
DXWKRUV� TXRWHG� supra�� Q�� ���;� VHH� DOVR� *��beseler�� %HLWUlJH� ]XU� .ULWLN� GHU� U|PLVFKHQ�
Rechtsquellen��,,,��7�ELQJHQ��������S�������,9��S������6��peroZZi��,VWLWX]LRQL�GL�GLULWWR�UR-
mano��,,��5RPD������2��S������Q�����betti��,VWLWX]LRQL�GL�GLULWWR�URPDQR��,��S������Q������de 
sArlo��$OIHQR�9DUR�H�L�VXRL�GLJHVWD��S�����DQG�Q�������DQG�horAK��Rationes decidendi������
DQG�Q������$V�WR�WKH�JHQXLQHVV��DW�OHDVW�VXEVWDQWLDO��RI�WKH�FORVH��VHH b. biondi��Successione 
WHVWDPHQWDULD�H�GRQD]LRQL2��0LODQR��������S������DQG�Q�����DQG�di sAlVo��Il legato modale 
in diritto romano��1DSROL��������S����������Q�������S������Q������
���� �$V�LW�ZDV�FRUUHFWO\�REVHUYHG�E\�biondi��Successione testamentaria��S������Q�����DERXW�
©LO�SUHJLXGL]LR�FKH�VLD�VHPSUH�JLXVWLQLDQHR�LO�ULFKLDPR�DOOD�substantia H�DOOD�dignitas SHU�OD�
GHWHUPLQD]LRQH�GHOOD�GLVSRVL]LRQH��QXOOD�GL�SUHFLVR�VL�q�SRWXWR�LQYRFDUH�>WKH�SUHMXGLFH�WKDW�
WKH�UHIHUHQFH�WR� WKH�substantia DQG�WR� WKH�dignitas� LQ�RUGHU� WR�GHWHUPLQH�WKH�FODXVH�GDWHV�
DOZD\V�EDFN�WR�-XVWLQLDQ��QRWKLQJ�GH¿QLWLYH�FRXOG�EH�FODLPHG@ª��&I��DOVR�&��pAulus��Die 
,GHH�GHU�SRVWPRUWDOHQ�3HUV|QOLFKNHLW�LP�U|PLVFKHQ�7HVWDPHQWVUHFKW��=XU�JHVHOOVFKDIWOLFKHQ�
XQG�UHFKWOLFKHQ�%HGHXWXQJ�HLQ]HOQHU�7HVWDPHQWVNODXVHOQ��%HUOLQ��������S������I�
���� �7KRXJK�QRW�GLVFUHWLRQDOO\��LI�6RFLQL��MU��������������LV�ULJKW�±�DV�KH�FRXOG�EH�±�LQ�VWD�
WLQJ��LQ�D�DQQRWDWLRQ�UHIHUUHG�E\�*RWKRIUHGXV��©IRUPD�SHU�WHVWDWRUHP�H[SUHVVD�VL�QRQ�UHSH-
ULWXU��DUELWULR�ERQL�YLUL�GHFODUDQGD�IXHULWª��FI��GothoFredus��Corpus Iuris Civilis Romani��
,��S������Q�����ad h.l.��
���� �7KH�GLDOHFWLFDO�GLVSXWH�EHWZHHQ�WKH�DVNHUV�DQG�WKH�MXULVW�GRHV�QRW�DW�DOO�GHSULYH�WKLV�
ODWWHU�RI�KLV�SHDFH�RI�PLQG��ZKLFK�KH�QHHGV�LQ�RUGHU�WR�NHHS�DOLYH�KLV�IHHOLQJ�RI�IDLUQHVV��DQG�
HTXDQLPLW\��DQG�WR�LQIXVH�LW�LQVLGH�WKH�UHVSRQVH�±�D�GDWXP�DERXW�ZKLFK�WKH�PRGHUQ�MXULVWV�
�PRVWO\�SURVHFXWRUV�DQG�MXGJHV��VKRXOG�SUREDEO\�UHÀHFW�
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LI�WKH�LQKHULWDQFH�LV�FRPSRVHG�E\�D�PRGHVW�DPRXQW�RI�JRRGV��WKH�KHLUV�FDQQRW�
EH�DVNHG�WR�LQFXU��REMHFWLYHO\��XQSURSRUWLRQHG�H[SHQVHV�

2Q�WKH�RWKHU�KDQG��HYHQ�LI�WKH�LQKHULWDQFH�LV�RI�UHOHYDQW�YDOXH��QRWKLQJ�
VKDOO�EH�HUHFWHG�WKDW�FDQ�ORRN�OLNH�DQ�RIIHQFH�WR�WKH�PHPRU\�RI�WKH�GHFHDVHG�
±�H[SHFLDOO\�LI�KLV�dignitas�ZDV�PRGHVW��WR�HUHFW�DQ�HTXHVWULDQ�PRQXPHQW��IRU�
LQVWDQFH�GUHVVHG�DV�D�VHQDWRU��WR�VRPHRQH�ZKR��LQ�KLV�OLIH��JRW�ULFK�ZLWK�LOOLF�
LW��RU��WKRXJK�KRQHVW��SXUHO\�FRPPHUFLDO�EXVLQHVV��FRXOG�JHQHUDWH�KLODULW\��LI�
QRW�EODPH��LQ�WKRVH�SDVVLQJ�E\��DV�ZHOO�DV�D�PRQXPHQW�HUHFWHG�LQ�WKH�UROH�RI�
DQ�DWKOHW�WR�VRPHRQH�ZKR�ZDV�QRW�YHU\�SKLVLFDOO\�¿W��R�ZKR�ZDV�GLVDEOHG��
RU�HYHQ�PLVVKDSHQ��FRXOG�QRW�EXW�OHDG�WR�GHSUHFLDWLQJ�ODXJKWHUV�RU�WR�SLW\��

,Q�WKH�VDPH�ZD\��WKH�KHLUV��LQ�SUHVHQFH�RI�D�ZHDOWK\�DQG�KRQRXUHG�WHV�
WDWRU��FRXOG�QRW�UHVWULFW�WKHPVHOYHV�WR�D�OLWWOH�FRPPHPRUDWLRQ�VWRQH�RU�WR�D�
UXQGRZQ�KHUPD�RI� VPDOO�GLPHQVLRQV� �WKDW�� LQ� WKLV� FDVH��ZRXOG�JR�DJDLQVW�
ERWK�WKH�substantia UHFHLYHG�mortis causa DQG�WKH�dignitas RI�WKH�WHVWDWRU���
$JDLQ�±�DV�IRXUWK�K\SRWKHVLV����±�ERWK�PRGHVW�dignitas and substantia�VKDOO�
EH�PDWFKHG��RQO\��ZLWK�D�GHFHQW�VLJQ�RI�WKH�pietas�FRPPRQO\�RZHG�

$V�LW�ZDV�ZULWWHQ�WR�WKLV�UHJDUG��WKH�PRQXPHQW�©GHYH�SHUSHWXDUH�OD�PH�
PRULD�GHO�UXROR�SROLWLFR�VRFLDOH�FKH�LO�GHIXQWR�RFFXSDYD�GXUDQWH�OD�YLWD�>PXVW�
SHUSHWXDWH�WKH�PHPRU\�RI�WKH�VRFLDO�SROLWLFDO�UROH�RI�WKH�GHFHDVHG�GXULQJ�KLV�
OLIH@ª�����DQG��WKHUHIRUH��WKH�FULWHULD�PHQWLRQHG�E\�$OIHQXV�FDQQRW�EH�FRQVLG�
HUHG�DV�©HOHPHQWL�HVWUDQHL�DOOD�GLVSRVL]LRQH�>HOHPHQWV�DOLHQ�WR�WKH�FODXVH@ª��
EHFDXVH��LI�RQH�GDWXP�LV�VXUH��i.e.�LW�FDQ�EH�FOHDUO\�GHGXFHG�E\�WKH�LQWHUSUHWHU��� 
LW�LV�WKDW�©LO�GLVSRQHQWH�KD�YROXWR�OD�FRVWUX]LRQH�GHO�PRQXPHQWR�>WKH�WHVWDWRU�
ZDQWHG�WKH�PRQXPHQW�WR�EH�EXLOW@ª�����7KXV��LI�WKH�KHLUV�DLPHG��SHUKDSV��WR�
DYRLG�VXFK�HIIHFW��WKH\�VKDOO�VXUUHQGHU�WR�WKH�HYLGHQFH�RI�WKH�DUJXPHQW�

,Q�FRQFOXVLRQ��ZH�FRXOG�UHPDUN�WKH�V\PPHWU\�XVHG�E\�WKH�MXULVW�ERWK�LQ�
WKH�TXHVWLRQ�DQG�LQ� WKH�DQVZHU��:H�DUH� LQ�SUHVHQFH�RI�D�VRUW�RI�FKLDVPXV��

���� �%HLQJ�VXFK�VHQWHQFH�FRPSRVHG�E\�WZR�HOHPHQWV��substantia and GLJQLWDV�GHIXQFWL) we 
ZLOO�KDYH��©DOJHEULFDOO\ª��IRXU�SRVVLEOH�VROXWLRQV��LPSOLHG�E\�WKH�IDFW�WKDW�WKH�UXOH��HODER� 
UDWHG�E\�WKH�MXULVW��LV�PHDQW�WR�EH�©JHQHUDOª��DQG��WKXV��WR�FRYHU�DOO�FDVHV��2I�FRXUVH�ZH�PXVW�
UHFRJQL]H�WKDW��LQ�SUDFWLFH��D�KHLU�ZLOOLQJ�WR�VSHQG�D�VXP�KLJKHU�WKDQ�WKH�LQKHULWHG�HVWDWH�ZLOO�
EH�GLI¿FXOW�WR�EH�IRXQG�
���� �6R�neGri��8Q�HVHPSLR�GL�LQWHUSUHWD]LRQH�GHO�OHJDWR�QHO�GLULWWR�URPDQR�H�QHOOD�JLX-
ULVSUXGHQ]D�GHL�WULEXQDOL�LWDOLDQL�PRGHUQL��LQ�©1R]LRQH��IRUPD]LRQH�H�LQWHUSUHWD]LRQH�GHO�
GLULWWR�GDOO¶HWj�URPDQD�DOOH�HVSHULHQ]H�PRGHUQHª��,,,��S������
���� �&I��biondi��Successione testamentaria�������7KH�VDPH�DXWKRU��PRUH�LQ�JHQHUDO��UHIHUV�
WKH�SULQFLSOH��WKRXJK�SDUWLDOO\�FULWLFLVLQJ�LW��DFFRUGLQJ�WR�ZKLFK�©VH�ULVXOWD�FKH�LO�WHVWDWRUH�
DEELD� DGRSHUDWR� XQD�GL]LRQH� HUURQHD�� TXDORUD� FRQVWL� OD�mens testatoris�� q� DUELWUDULR� GDUH�
SHVR�DOO¶HUURUH�WUDVFXUDQGR�OD�mens >LI�LW�UHVXOWV�WKDW�WKH�WHVWDWRU�XVHG�DQ�HUURQHRXV�ZRUGLQJ��
ZKHQHYHU�WKH�mens testatoris�LV�NQRZQ��LW�LV�DUELWUDU\�WR�JLYH�UHOHYDQFH�WR�WKH�PLVWDNH�DQG�
WR�QHJOHFW�WKH�mens@ª��ibid.��S�������
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ZKRVH� RXWVLGH� HOHPHQWV� DUH� ERWK� WKH� SDUW� RI� WKH� WH[W� WKDW� ,� FDOOHG� DQ� �DI�
IHFWHG��VKRZ�RI�JRRG�ZLOO�E\�WKH�heredes �µquaerebent heredes, cuiusmodi  
PRQXPHQWXP�VH�IDFHUH�RSRUWHUHW¶��DQG�WKH�SDUW�LQFOXGLQJ�WKH�DOIHQLDQ�©EORZª�
�µmonumentum tamen omnimodo >�@�secundum substantiam et degnitatem 
GHIXQFWL�H[VWUXHUH�GHEHUH¶���7KH�LQVLGH�HOHPHQWV�DUH��RQ�WKH�RSSRVLWH��ERWK�
WKH�FRQWLQXDWLRQ�RI� WKH�quaestio� �µet, si ob eam rem nullum monumentum 
IHFLVVHQW��TXLD�QRQ�UHSSHULUHQW��DG�TXRG�H[HPSOXP�IDFHUHQW��QXP�SRHQD�WH-
nerentur¶��DQG�WKH�¿UVW�SDUW�±�ZKLFK�LV�GLDOHFWLFDOO\�EXLOW�XS�LQ�WZR�K\SRWKH�
VLV�±�RI�WKH�DQVZHU��µRespondit, si intellegeretur, quod monumentum demon-
VWUDUH�YROXLVVHW�� LV�TXL� WHVWDPHQWXP� IHFLVVHW�� WDPHWVL� LQ� VFULSWXUD�PHQGXP�
HVVHW��WDPHQ�DG�LG��TXRG�LOOH�VH�GHPRQVWUDUH�DQLPR�VHQVLVVHW��¿HUL�GHEHUH��
| sin autem voluntas eius ignoraretur, poenam quidem nullam vim habere, 
TXRQLDP�DG�TXRG�H[HPSOXP�¿HUL�LXVVLVVHW��LG�QXVTXDP�H[VWDUHW¶��

�����$QRWKHU� UHOHYDQW� WH[W�����ZKLFK�ZDV�GH¿QHG�E\�+RUDN�DV� D�©casus 
perplexusª����DQG�HYHQ�DV�©HLQ�SDUDGR[HQ�)DOO�>D�SDUDGR[LFDO�FDVH@ª�����FRQ�
FHUQV�D�FRPSOH[�FDVH�DERXW�D�FDXWLR�GDPQL�LQIHFWL�WKDW�WZR�FR�RZQHUV�ERWK�
SURPLVHG�RQH�WR�WKH�RWKHU��µGDPQL�LQIHFWL�±�UHVWLSXODWXV�HVW¶��WR�FRYHU�SRVVL�
ELOH�GDPDJHV�GHULYLQJ�IURP�WKH�GHPROLWLRQ��DQG�WKH�IROORZLQJ�UH�EXLOGLQJ�����
RI�D�paries communis�

'������������ �$OI����dig. ab anon. epit.)�����&XP�SDULHWHP�FRPPXQHP�DHGL¿FDUH�
TXLV�FXP�YLFLQR�YHOOHW��SULXVTXDP�YHWHUHP�GHPROLUHW��GDPQL�LQIHFWL�YLFLQR�UHSUR�

���� � 7KLV� ZDV� VWXGLHG� E\� 5�� bAcKhAus�� &DVXV� SHUSOH[XV�� 'LH� /|VXQJ� LQ� VLFK� ZLGHU-
VSU�FKOLFKHU�5HFKWVIlOOH�GXUFK�GLH�NODVVLVFKH�U|PLVFKH�-XULVSUXGHQ]��0�QFKHQ��������S��
���II�� �LQ� WKH�VHFWLRQ�HQWLWOHG�� µ'HU�5HNXUV�DXI�GLH� MXULVWLVFKH�.RQVWUXNWLRQ�±�HLQH�FDXVD�
proxima?¶���VHH��WKRXJK��)��horAK��UHZ��WR�bAcKhAus��Casus perplexus ��������LQ�©=66�ª� 
&,��������S������Q������ZKR�DFFXVHV�WKH�DXWKRU��QRW�ZLWKRXW�UHDVRQ��RI�KDYLQJ�RPLWWHG�D�VROLG�
DQDO\VLV�RI�WKH�WH[W�
���� �&I��horAK, Rationes decidendi�������DQG�VHH�Grosso��‘Rationes decidendi’���S������ �
id.��Scritti storico-giuridici��,9��S�������ZKR�VLPSO\�WUDQVOLWWHUDWHG�VXFK�H[SUHVVLRQ�LQ�©FDVR�
SHUSOHVVR�>SHUSOH[HG�FDVH@ª��
���� �horAK, Rationes decidendi��S������,�EHOLHYH�� WKRXJK�� WKHVH�DUH�RQFH�DJDLQ�RSLQLRQV�
FRQQHFWHG�WR�DQ�XQFRPSOHWH�XQGHUVWDQGLQJ�RI�WKH�DUJXPHQWDWLYH�VWUXFWXUH�RI�WKH�WH[W�
���� �6XFK�ELQRPLRXV��i.e.�WKH�GHPROLWLRQ�©DQGª�WKH�UH�EXLOGLQJ�RI�WKH�paries��LV�LPSOLHG�E\�
WKH�ZKROH�PHDQLQJ�RI�WKH�WH[W�ZKHUH�LW�LV�DVVHUWHG��LQ�WKH�casus��µcum parietem communem 
DHGL¿FDUH�TXLV�FXP�YLFLQR�YHOOHW��SULXVTXDP�YHWHUHP�GHPROLUHW�«¶��HW�UHOO���DQG��UHSHDWLQJ�
WKH�VDPH�ZRUGV��LQ�WKH�responsum��µQRQ�RSRUWXLVVH�HRV��FXP�FRPPXQHP�SDULHWHP�DHGL¿FD-
rent, inter se repromittere …¶��HW�UHOO���VHH�MXVW�EH\RQG��LQ�WKLV�ZRUN��
���� �&I��lenel��Palingenesia��,��F��������Q�����$OI���
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PLVLW�DGHRTXH����UHVWLSXODWXV�HVW��SRVWHDTXDP�SDULHV�VXEODWXV�HVVHW�HW�KDELWDWRUHV�H[�
YLFLQL�FHQDFXOLV�HPLJUDVVHQW��YLFLQXV�DE�HR�PHUFHGHP��TXDP�KDELWDWRUHV�QRQ�UHGGH�
UHQW��SHWHUH�YXOW��TXDHVLWXP�HVW��DQ�UHFWH�SHWHW��5HVSRQGLW�QRQ�RSRUWXLVVH�HRV��FXP�
FRPPXQHP�SDULHWHP�DHGL¿FDUHQW��LQWHU�VH�UHSURPLWWHUH�QHTXH�XOOR�PRGR�DOWHUXP�DE�
DOWHUR�FRJL�SRWXLVVH��VHG�VL�PD[LPH�UHSURPLWWHUHQW��WDPHQ�QRQ�RSRUWXLVVH�DPSOLXV�
TXDP�SDUWLV� GLPLGLDH�� TXR� DPSOLXV�QH� H[WUDULR�TXLGHP�TXLVTXDP�� FXP�SDULHWHP�
FRPPXQHP�DHGL¿FDUHW��UHSURPLWWHUH�GHEHUHW��6HG�TXRQLDP�LDP�WRWXP�UHSURPLVLV�
VHQW��RPQH��TXRG�GHWULPHQWL�H[�PHUFHGH�YLFLQXV�IHFLVVHW��SUDHVWDWXUXP����

)LUVW�RI�DOO��ZH�PXVW�VD\�WKDW�WKH�WH[W�LV�KLVWRULFDOO\�SUHFLRXV��EHFDXVH�LW�
JLYHV�XV�DQ�LPSRUWDQW�SURRI�DERXW�WKH�H[LVWHQFH�RI�WKH�FDXWLR�GDPQL�LQIHFWL��
LQ�5RPH��DOUHDG\�GXULQJ�WKH�¿UVW�FHQWXU\�E�&������+RZHYHU��SUREOHPV�DERXW�

���� �$FFRUGLQJ�WR�SDUW�RI�WKH�DXWKRUV��µadeoque’ ¿QGV�LWVHOI�LQ�WKH�SODFH�RI�WKH�PRUH�FRUUHFW�
µab eoque¶��VHH�MoMMsen, KrüGer��Corpus Iuris Civilis��,� Digesta��S������Q������WR�ZKRP�
horAK��Rationes decidendi������Q������DGKHUHV���%HVLGHV��0RPPVHQ�DQG�.U�JHU��op. cit.��
����Q������SURSRVHV�WKH�HPHQGDWLRQ�RI�µdemoliret’ LQ�µdemolirent’ �RQ�WKH�EDVLV�RI�D�VXJJH�
VWLRQ�±�EXW�LQ�D�GRXEWLQJ�IRUP�±�RI�WKH�VDPH�MoMMsen��Digesta Iustiniani Augusti��,,������
Q������,Q�P\�RSLQLRQ��LI�WKH�¿UVW�FRUUHFWLRQ�FDQ�EH�FRQVLGHUHG�DV�QRW�ZLWKRXW�DQ\�IRXQGDWLRQ�
�WKRXJK�,�KDYH�D�GRXEW�DERXW�LWV�UHDO�XVHIXOQHVV���WKH�VHFRQG�GRHV�QRW�VHHP�WR�PDWFK�WKH�
GLVFRXUVH�VWUXFWXUH�RI�����LQ�'����������� LQ�ZKLFK�WKH�FDVH�LV�DERXW�D�µquis’ ZKR�±�µcum 
vicino¶�±�µDHGL¿FDUH�YHOOHW¶��ZKR�µGDPQL�LQIHFWL�YLFLQR�UHSURPLVLW’ DQG�ZKR�µadeoque <ab 
eoque> restipulatus est¶��DOO�WKLV�µpriusquam veterem > �parietem@ demoliret¶��WKH�RQO\�OR�
JLFDO�PRWLYDWLRQ��ZKLFK�ZH�FDQ�VXSSRVH�ZDV�DW�WKH�EDVLV�RI�WKH�VXJJHVWLRQ��i.e.�WKDW�WKH�ZDOO�
ZDV�GHPROLVKHG�E\�WKH�ZLOO�RI�ERWK���GRHV�QRW�RYHUFRPH��WKRXJK��WKH�PRUSKRORJLFDO�WH[WXDO�
GDWXP��%HVLGHV��HYHQ�LQ�WKH�FRQWLQXDWLRQ�RI�WKH�IUDJPHQW��WKH�SDUWLHV�RI�WKH�FRQWURYHUV\�DUH�
NHSW�QHDWO\�GLVWLQFWHG��HYHQ�XQGHU�WKH�VHPDQWLF�SUR¿OH��DQG�ZH�VHH�VXFK�VXSSRVLWLRQ�ZDV�
QRW�DGPLWWHG�E\�©'LJHVWD�,XVWLQLDQL�$XJXVWLª�±�cur.�3��bonFAnte, c. FAddA, c. Ferrini, s. 
riccobono, V. sciAloiA�±��0LODQR��������S�������ad h.l.��ZKR��EHVLGHV��DGPLW��Q�����WKH�SUH�
FHGLQJ�µab eoque¶��
���� �7UDQVODWLRQ�IURP�$��WAtson��7KH�'LJHVW�RI�-XVWLQLDQ��,,,��©$�PDQ�ZLVKHG�WR�EXLOG�D�
SDUW\�ZDOO�WRJHWKHU�ZLWK�KLV�QHJKERXU�DQG�KDG�D�VWLSXODWLRQ�PDGH�WR�KLPVHOI�E\�WKH�ODWWHU��
$IWHU�WKH�ZDOO�KDG�EHHQ�UHPRYHG�DQG�WKH�WHQDQWV�KDG�PRYHG�RXW�RI�WKH�QHLJKERU¶V�XSSHU�
URRPV��WKH�QHLJKERU�ZDQWHG�WR�FODLP�IURP�WKH�RWKHU�SDUW\�WKH�UHQW�ZKLFK�WKRVH�WHQDQWV�ZHUH�
QRW�SD\LQJ��7KH�TXHVWLRQ�DULVHV�RI�ZKHWKHU�WKLV�FODLP�LV�OHJLWLPDWH��+H�UHSOLHG�WKDW�ZKHQ�
EXLOGLQJ�D�SDUW\�ZDOO��WKH\�RXJKW�QRW�WR�KDYH�PDGH�PXWXDO�XQGHUWDNLQJV�DQG�WKDW�QHLWKHU�RI�
WKHP�FRXOG�LQ�DQ\�ZD\�KDYH�EHHQ�FRPSHOOHG�E\�WKH�RWKHU�WR�GR�VR��WKDW�JUDQWHG�WKDW�WKH\�
GLG�PDNH�XQGHUWDNLQJV��WKH\�RXJKW�QRW�WR�KDYH�GRQH�VR�IRU�PRUH�WKDQ�KDOI�WKH�YDOXH��ZKLFK�
LV�WKH�PD[LPXP�WKDW�DQ\RQH�ZRXOG�KDYH�WR�XQGHUWDNH�HYHQ�WR�D�WKLUG�SDUW\�ZKHQ�EXLOGLQJ�
D�SDUW\�ZDOO��EXW�WKDW�VLQFH��LQ�IDFW��WKH\�KDG�PDGH�XQGHUWDNLQJV�IRU�WKH�ZKROH�VXP��DOO�ORVV�
VXVWDLQHG�E\�WKH�QHLJKERU�LQ�WKH�PDWWHU�RI�UHQW�ZRXOG�KDYH�WR�EH�SDLG�ª
���� �$QG� WKLV� WKRXJK� WKH� VXUYLYLQJ�RI�RQH�RI� WKH� WZR� IRUPV�RI�ex lege agere �FI��*DL���
inst. ����������VHH�*��brAncA, Danno temuto e danno da cose inanimate in diritto romano��
3DGRYD��������S�����II���RQ�ZKLFK�VHH�*��Grosso��UHZ��WR�brAncA��Danno temuto���������LQ�
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LWV�FRQWHQW�DULVH�ZKHQ��RQFH�WKH�ZDOO�LQ�FRPPRQ��WKDW�FOHDUO\�GLYLGHG�WKH�WZR�
SURSHUWLHV�DQG�WKDW�EHFDPH�XQXVHIXO�WR�EHDU�WKHP��LV�GHPROLVKHG��LQ�RUGHU�
WR�KDYH�LWV�UHIHFWLR��WKH�ORGJHUV�RI�RQH�RI�WKH�WZR�EXLOGLQJV �µhabitatores ex 
vicini caenaculis¶��±�FODLPLQJ��DV�ZH�FDQ�SUHVXPH��WKH�LPSRVVLELOLW\�WR�HQMR\�
WKH�EXLOGLQJ�SURSHUO\�± MXVW�OHDYH��emigrant)�����7KXV��WKH\�EUHDN��XQLODWHUDO�
O\�±�EXW�IRU�D�µiusta causa’����±�WKH�FRQWUDFW�RI�locatio�ZLWK�WKH�dominus��ZKR�
LV�WKH�µvicinus¶��i.e.�RQH�RI�WKH�WZR�DXWKRUV�RI�WKH�UHFLSURFDO�cautiones��

1RZ�� WKLV� ODWWHU�� ZKR� VXIIHUHG� WKH� HFRQRPLFDO� ORVV� GHULYLQJ� IURP� WKH� 
emigratio habitatorum �habitatores�ZKR��IRU�WKH�UHDVRQV�ZH�KDYH�MXVW�VDLG��
FRXOG�QRW�EH�XVHIXOO\�VXHG�ZLWK�WKH�actio locati E\�WKH�RZQHU�IRU�IDLOHG�IXO�
¿OOPHQW�RI�FRQWUDFW���LQWHQGV�WR�DVN�WKH�FR�RZQHU�ZKR�SURPLVHG�WKH�cautio��
RQ� WKH�EDVLV�RI� WKH�cautio� LWVHOI�� WR�SD\� WKH�quantum�FRUUHVSRQGLQJ� WR� WKH�
OHDVH�UHQW�±�RU�EHWWHU�� WR� WKH�SDUW�RI�UHQW�±� WKDW�KH�FDQQRW�DQ\PRUH�FROOHFW�
IURP�KLV�ORGJHUV��DQG�WKDW�KH�ZRXOG�KDYH�LQVWHDG�REWDLQHG��LI�WKH�FRQWUDFW�
KDG�JRQH�RQ�XQWLO�LWV�QDWXUDO�HQG��

7KH�TXHVWLRQ�µquaesitum est, an recte petet¶�FRQWDLQV��EULHÀ\��WKH�GRXEW�
WKDW�LV�H[SRQHG�WR�WKH�MXULVW�E\�WKH�VXEMHFW�ZKR�LV�DVNHG�WR�SD\�WKH�VXP�����

©6'+,�ª� ,,��������S������ �id.��Scritti storico-giuridici��,9��S������VSHFL¿FDOO\��
���� �,W�LV�XQXVXDO�WKDW��LQ�WKH�ODQJXDJH�RI�WKH�5RPDQ�MXULVWV��WKH�YHUE�µemigrare¶�LV�XVHG�
RQO\�E\�$OIHQXV� �LW�DSSHDUV��EHVLGH� WKH� WH[W�KHUH�DQDO\VHG��DOVR� LQ�'���������� >$OI����ab 
anon. epit.@��TXRWHG�LQIUD��IROORZLQJ�Q���VHH�©9,5�ª� ,,��%HUOLQ��������F�������ad h.l.���ZKLOH�
µemigratio inquilinorum¶�LV�XVHG��LQ�WKH�RQO\�RFFXUUDQFH�NQRZQ�WR�XV�RI�VXFK�VXEVWDQWLYH�
�VHH�loc. ult. cit.���LQ�D�FRQWH[W�VLPLODU�WR�WKH�RQH�KHUH�H[DPLQHG��'�����������8OS�����ad ed.���
µ,Q�KDF�VWLSXODWLRQH�YHQLW��TXDQWL�HD�UHV�HULW��(W�LGHR�&DVVLXV�VFULELW�HXP��TXL�GDPQL�LQIHFWL�
VWLSXODWXV�HVW��VL�SURSWHU�PHWXP�UXLQDH�HD�DHGL¿FLD��TXRUXP�QRPLQH�VLEL�FDYLW��IXOVLW��LPSHQ-
sas eius rei ex stipulatu consequi posse: idemque iuris esse, cum propter vitium communis 
SDULHWLV�TXL�FDYLW�VLEL�GDPQL�LQIHFWL��RQHUXP�HRUXP�UHOHYDQGRUXP�JUDWLD��TXDH�LQ�SDULHWHP�
LQFXPEXQW��DHGL¿FLD�VXD�IXOVLW��,Q�HDGHP�FDXVD�HVW�GHWULPHQWXP�TXRTXH�SURSWHU�HPLJUDWLR-
QHP�LQTXLOLQRUXP��TXRG�H[�LXVWR�PHWX�IDFWXP�HVW��$ULVWR�DXWHP�QRQ�PDOH�DGLFLW��VLFXWL�KLF�
H[LJLW�&DVVLXV��XW�VL�LXVWXV�PHWXV�PLJUDQGL�FDXVD�SUDHEXHULW��LWD�LQ�HLXV�SHUVRQDP�TXL�IXOVLW�
HDGHP�&DVVLXP�GLFHUH�GHEXLVVH��VL�LXVWR�PHWX�UXLQDH�IXOFLUH�FRDFWXV�HVW¶�
���� �6HH�DJDLQ��RQ�VXFK�LVVXH��'�����������$OI����ab anon. epit.���µHabitatores non, si paulo 
PLQXV�FRPPRGH�DOLTXD�SDUWH�FDHQDFXOL�XWHUHQWXU��VWDWLP�GHGXFWLRQH�H[�PHUFHGH�IDFHUH�RSRU-
tet: ea enim condicione habitatorem esse, ut, si quid transversarium incidisset, quamobrem  
dominum aliquid demoliri oporteret, aliquam partem parvulam incommodi sustineret: non 
ita tamen, ut eam partem caenaculi dominus aperuisset, in quam magnam partem usus 
habitator haberet. Iterum interrogatus est, si quis timoris causa emigrasset, deberet mer-
FHGHP�QHFQH��5HVSRQGLW��VL�FDXVD�IXLVVHW��FXU�SHULFXOXP�WLPHUHW��TXDPYLV�SHULFXOXP�YHUH�
QRQ�IXLVVHW��WDPHQ�QRQ�GHEHUH�PHUFHGHP��VHG�VL�FDXVD�WLPRUL�LXVWD�QRQ�IXLVVHW��QLKLOR�PLQXV�
deberet¶�
���� �%HVLGHV��WKLV�FRQFOXVLRQ�LV�DOVR�SURYHG�E\�ZKDW�LW�LV�REMHFWHG�LQ�����RI�'�����������Y��
LQIUD���������
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6XFK�TXHVWLRQ�LPSOLHV�WKDW�WKHUH�LV�D�SUREOHP�LQ�EULQJLQJ�EDFN�±�LQ�WHUPV�
RI�FDXVDO�FRQQHFWLRQ�±�WKH�ORVV�RI�WKH�merces�©WRª�WKH�damnum RFFXUUHG�EH�
FDXVH�RI�WKH�GHPROLWLRQ�DQG�WKH�UH�EXLOGLQJ�RI�WKH�paries��,Q�RWKHU�ZRUGV��WKH�
TXHVWLRQHU�±�ZKLOH�KH�VHHPV�WR�KDYH�DOUHDG\�VROYHG�WKH�SRLQW�QHJDWLYHO\�±�
DVNV�WKH�MXULVW�LI�LW�LV�FRUUHFW�WR�FRQVLGHU�DV�damnum��GHULYLQJ�IURP�FRQVWUXFW�
LQJ��WKH�FDQFHOODWLRQ�RI�WKH�ORDQ�FRQWUDFW�±�EHFDXVH�RI�WKH�HFRQRPLFDO�ORVV�
IROORZLQJ�IURP�LW�±�DQG��PRVW�RI�DOO��LI�WKH�cautio�FDQ�FRYHU�VXFK�GDPDJH�

7KH�responsum DQDO\VHV�±�RQFH�DJDLQ�ZLWK�WKH�HIIHFWLYH�PHWKRG�RI�GLV�
WLQFWLRQ����±�WKUHH�FRQQHFWHG�K\SRWKHVLV��7KH�MXULVW�REVHUYV�¿UVWO\�WKDW���EH�
LQJ�WKH�SURSHUW\�LQ�FR�RZQHUVKLS�DQG��EHLQJ�VXFK�EXVLQHVV�LQ�FRPPRQ��QR�
SURPLVH�ZDV�QHHGHG�WR�FRYHU�GDPQXP�LQIHFWXP��QRU��IRU�WKH�VDPH�UHDVRQ��
FRXOG�RQH� FR�RZQHU�RI� WKH�paries� LQ� DQ\�ZD\� VXH� WKH�RWKHU� WR�PDNH�KLP�
SURPLVH�VRPHWKLQJ150�

6HFRQGO\��LI�WKH�FR�RZQHUV�ZDQWHG�WR�JXDUDQWHH�HDFK�RWKHU�ZLWK�WKH�cau-
tio��WKH\�ZRXOG�QRW�EH�REOLJHG�WR�GR�LW�IRU�D�VXP�VXSHULRU�WR�WKH�KDOI�RI�WKH�
SURSHUW\�YDOXH��i.e.�D�VXP�FRUUHVSRQGLQJ�WR�WKH�LGHDO�VKDUH�RI�WKH�SURSHUW\�
RI�HDFK�RQH�DQG��PRVW�RI�DOO��WR�WKH�OLPLW�RI�WKHLU�SRWHQWLDO�FLYLO�OLDELOLW\�151�

���� �6HH�supra��Q������DQG�UHIHUHQFH�WH[W��
���� �6XFK�VSHFL¿FDWLRQ�RI�WKH�WH[W�FRXOG�RIIHU�DQ�DUJXPHQW�DJDLQVW�WKH�WKHRU\�RI�brAncA��
Danno temuto��S�����II���DERXW�WKH�RULJLQDO�HGLFWDO�FUHDWLRQ�RI�WKH�cautio��MXVW��ZLWK�UHJDUG�
WR�WKH�paries communis��RQ�VXFK�SRLQW�VHH�$��MAsi��‘Denuncia di nuova opera e di danno 
temuto (premessa storica)’��LQ�©(QFLFORSHGLD�GHO�GLULWWRª��;,,��0LODQR��������S������DQG�0��
rAiner��%DX��XQG�QDFKEDUUHFKWOLFKH�%HVWLPPXQJHQ�LP�NODVVLVFKHQ�U|PLVFKHQ�5HFKW��*UD]��
������S�������7KH�VDPH�DOIHQLDQ�VSHFL¿FDWLRQ�±�µneque ullo modo alterum ab altero cogi 
potuisse¶�±�VHHPV�WR�PDWFK��WR�GHQ\�LWV�DEVROXWH�HI¿FDFLW\�LQ�WKH�VSHFL¿F�FDVH�RI�WKH�FR�RZ�
QHUV��WKH�ratio�H[SUHVVHG��VXEVHTXHQWO\��E\�*DL���inst. ������DFFRUGLQJ�WR�ZKLFK�µdamni vero 
LQIHFWL�QHPR�YXOW� OHJH�DJHUH��VHG�SRWLXV�VWLSXODWLRQH�TXDH� LQ�HGLFWR�SURSRVLWD�HVW�REOLJDW�
adversarium suum¶�
���� �7KH�SDUW�µsed si maxime repromitterent, tamen non oportuisse amplius quam partis 
GLPLGLDH��TXR�DPSOLXV�QH�H[WUDULR�TXLGHP�TXLVTXDP��FXP�SDULHWHP�FRPPXQHP�DHGL¿FDUHW��
repromittere deberet¶�VHHPV��WKHQ��XQFRQVLVWHQW�ZLWK�UHJDUG�WR�WKRVH�DXWKRUV�ZKR�KROG�WKH�
WKHRU\�DFFRUGLQJ�WR�ZKLFK�WKH�µFDXWLR�YLWLR�RSHULV�TXRG�¿W’ �UHIHFWLR�LQFOXGHG� ©SRWHYD�WUR�
YDUH�DSSOLFD]LRQH�VROWDQWR�QHOO¶LSRWHVL�GL�XQ�opus novum��SHU�L�ODYRUL�GL�UHVWDXUR�±�DPPHQR�
FKp�IRVVHUR�FRPSLXWL�in publico ±�QRQ�VDUHEEH�VWDWR�SRVVLELOH�REEOLJDUH�DOOD�cautio >FRXOG�EH�
DSSOLHG�RQO\�WR�WKH�FDVH�RI�DQ�opus novum��LW�ZRXOG�QRW�EH�SRVVLEOH�WR�REOLJH�WR�WKH�cautio�IRU�
WKH�UHVWRUDWLRQ�ZRUNV�±�XQOHVV�WKH\�ZHUH�PDGH�in publico@ª��VR�MAsi��‘Denuncia di nuova 
opera’��S��������1RZ��DW�OHDVW�IRU�ZKDW�WKH�DOIHQLDQ�WH[W�UHIHUV��WKXV�ZLWK�UHIHUHQFH�WR�LWV�DJH��
VXFK�cautio��LI�LW�FDQQRW�EH�LPSRVHG�WR�WKH�FR�RZQHU��VXUHO\�FDQ�EH�LPSRVHG��E\�D�WKLUG�SDUW\�
�i.e.��XVXDOO\�WKH�SRVVLEOH�SODLQWLII���WR�WKH�FR�RZQHUV��LQ�WKH�PHDVXUH�RI�WKHLU�UHVSHFWLYH�VKD�
UHV�RI�WKH�dominium��EHVLGHV��VXFK�cautio�LV�VXUHO\�UHIHUUHG�WR�DQ�opus novum��EHFDXVH�VXFK�
ZRXOG�EH�WKH�paries�VXEVWLWXWLQJ�WKH�communis��EOHZ�GRZQ�WR�PDNH�URRP�WR�D�PRUH�¿WWLQJ�
RQH��,W�LV�DGYLVDEOH�WR�PHQWLRQ�WKDW�WKH�ZKROH�VHFWLRQ�µsed si – deberet¶��DQG�WKH�H[SUHVVLRQ�
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1RQHWKHOHVV��EHFDXVH��ZKLOH�VKRZLQJ�WKHLU�ZLOO�WR�UHDFK�D�FRQWUDFW�DJUHH�
PHQW��WKH\�XQGHUWRRN�WKH�FRPPLWPHQW�WR�EH�OLDEOH�±�HDFK�RQH�±�IRU�WKH�HQWLUH�
GDPDJH�WKDW�WKH�opus�FRXOG�FDXVH��µquoniam iam totum repromisissent’)152��
WKHQ��WKH�MXULVW�GHGXFHV��WKH�cautio ZLOO�DOVR�FRYHU�WKH�GDPDJH�µex mercede¶��
EHFDXVH�VXFK�GDPDJH�FDQ�EH�FRQQHFWHG�±�ex cautione ±�WR�WKH�GHPROLWLRQ�DQG�
WKH�UH�EXLOGLQJ�RI�WKH�paries communis �µomne, quod detrimenti ex mercede 
YLFLQXV�IHFLVVHW��SUDHVWDWXUXP¶��

�����1RQHWKHOHVV��WKH�GLDOHFWLFDO�GXHO�LV�QRW�RYHU��DFWXDOO\��LQ�VRPH�ZD\��
LW�EHFRPHV�KDUGHU�EHFDXVH�WKH�FRQWHVWHG�TXHVWLRQHU����WULHV�WR�RSSRVH�WR�WKH�
MXULVW��DV�DQ�DUJXPHQW��WKH�VDPH�sententia�WKDW�WKH�MXULVW�KLPVHOI�KDV�MXVW�H[�
SUHVVHG��,Q�RWKHU�ZRUGV��DV�1HJUL�UHPDUNHG��©O¶LQWHUORFXWRUH�q�WDQWR�DELOH�GD�
LPLWDUH��QHOOD�ULFKLHVWD��LO�OLQJXDJJLR�XVDWR�GDO�JLXULVWD�QHOOD�ULVSRVWD�GDWD�DO�
YLFLQR�>WKH�DVNHU�LV�VR�VNLOOHG�WR�LPLW��LQ�WKH�TXHVWLRQ��WKH�ODQJXDJH�XVHG�E\�
WKH�MXULVW�LQ�WKH�DQVZHU�KH�JDYH�WR�WKH�QHLJKERXU@ª����

µin totum¶��ZDV�WKH�REMHFW�RI�D�DQQLKLODWLQJ�FULWLFLVP�E\�$��GuArneri citAti��Miscellanea 
esegetica��,��LQ�©6FULWWL�)��,QQDPRUDWLª��3HUXJLD��������S�����DQG�I���ZKR��HYLGHQWO\��GRHV�QRW�
VHHP�WR�KDYH�XQGHUVWRRG�WKH�ULFKQHVV�RI�WKH�GLDOHFWLFDO�VWUXFWXUH�RI�'�������������7KH�DXWKRU��
DFWXDOO\��JDYH�WR�KLV�VROXWLRQ�WKH�IROORZLQJ�JURXQGV��©/¶DIIHUPD]LRQH�µnon oportuisse HRV�
LQWHU�VH�UHSURPLWWHUH�QHTXH�XOOR�PRGR�«�SRWXLVVH¶ HVFOXGH�FKH�LO�JLXULVWD�DYHVVH�SRWXWR�FRQ�
WLQXDUH�µVHG�VL�UHSURPLWWHUHQW�«�non oportuisse�DPSOLXV�TXDP�SDUWLV�GLPLGLDH¶��WUDWWDQGRVL�
GL�XQD�GHOXFLGD]LRQH�QRQ�VROR�VXSHUÀXD�PD�DQFKH�FRQWUDGGLWWRULD�FRQ�TXDQWR�SUHFHGH�>WKH�
DVVHUWLRQ�µnon oportuisse HRV�LQWHU�VH�UHSURPLWWHUH�QHTXH�XOOR�PRGR�«�SRWXLVVH¶�H[FOXGHV�
WKDW�WKH�MXULVW�FRXOG�KDYH�IROORZHG�ZLWK�µVHG�VL�UHSURPLWWHUHQW�«�non oportuisse�DPSOLXV�
TXDP�SDUWLV�GLPLGLDH¶��EHFDXVH�WKLV�LV�QRW�RQO\�D�VXSHUÀXRXV�H[SODQDWLRQ��EXW�EHFDXVH�LW�DOVR�
FRQWUDGLFWV�ZKDW�SUHFHGHV�LW@ª�±�WKLV��DV�ZH�KDYH�VKRZHG�LQ�WKLV�ZRUN��LV�PHUHO\�D�petitio 
principii��$QG�WKLV�ZD\�KH�ZHQW�RQ��EXW�DOZD\V�EHLQJ�JXLOW\�RI�WKH�VDPH�PLVFRPSUHKHQWLRQ��
©3XUH�O¶in totum IX��LQ�FRQVHJXHQ]D��DJJLXQWR��H�GHO�UHVWR�DQFKH�DOWUH�YROWH�q�VSXULR�>DOVR�WKH�
in totum ZDV�DGGHG��E\�FRQVHTXHQFH��DQG�EHVLGHV�DOVR�RWKHU�WLPHV�LW�LV�VSXULRXV@ª��S������WKH�
JUDSKLFDO�FKRLFHV�LQVLGH�WKH�WH[W�DUH�RI�WKH�VDPH�*XDUQHUL�&LWDWL��
���� �7KH�IRUP�RI�WKH�UHVSRQVH�VHHPV�WR�FRQWDLQ�DQ��LPSOLFLW��UHEXNH�WR�WKH�SDUWLHV�RI�WKH�
cautio��LI�WKH\�ZRXOG�KDYH�DVNHG�D�SUHYLRXV�RSQLRQ�WR�WKH��WR�D��MXULVW�DERXW�KRZ�WR�GHWHU�
PLQH�WKH�verba�RI�WKH�cautio��WKH\�FRXOG�KDYH�EHHQ�LQIRUPHG�DERXW�WKH�YDULRXV�SRVVLELOLWLHV��
DPRQJ�ZKLFK�WKH\�FRXOG�KDYH�FKRRVHQ�WKH�ULJKW�VHW�XS�RI�LQWHUHVWV�WKH\�ERWK�WUXO\�ZDQWHG��
DYRLGLQJ�XQH[SHFWHG�FRQVHTXHQFHV�
���� �(YHQ�WKH�YHUE�XVHG�LQ�WKH�WH[W��µconsulere¶��VXSSRUWV�VXFK�LQWHUSUHWDWLRQ�EHFDXVH�±�DV�
Ferrini��,QWRUQR�DL�'LJHVWL�GL�$OIHQR�9DUR��S���� �id., 2SHUH�,,��S�������REVHUYHG�±�GLIIHUHQWO\�
IURP�µquaerere¶��LW�UHIHUV�RQO\�WR�WKH�TXHVWLRQV�DVNHG�E\�WKH�FOLHQW�
���� �6R�neGri��3HU�XQD�VWLOLVWLFD�GHL�'LJHVWL�GL�$OIHQR��S�������KHUH�WKH�DXWKRU�VHHPV�WR�
WKLQN��GLIIHUHQWO\�� WKDW� WKH��¿UVW��DQVZHU�FRQWDLQHG� LQ�����RI�'����������ZDV�JLYHQ� WR� WKH�
FRXQWHUSDUW\��,�EHOLHYH��RQ�WKH�FRQWUDU\��WKDW�WKH�WZR�SDUWV�RI�WKH�WH[W�������DQG���RI�'��eod.) 
KDG�DV�WKHLU�RQO\�UHFHLYHU�WKH�FR�RZQHU�ZKR�ZDV�DVNHG�WR�SD\�EDFN�WKH�UHQW�ORVW�E\�WKH�RWKHU��
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'�������������$OI����dig. ab anon. epit.)155��,GHP�FRQVXOHEDW��SRVVHWQH��TXRG�RE�HDP�
UHP�GHGLVVHW��UXUVXV�UHSHWHUH��TXRQLDP�UHVWLSXODWXV�HVVHW�D�YLFLQR��VL�TXLG�RE�HDP�
UHP��TXRG�LEL�DHGL¿FDWXP�HVVHW��VLEL�GDPQXP�GDWXP�HVVHW��LG�UHGGL��FXP�HW�LSVDP�
KDQF�SHFXQLDP��TXDP�GDUHW��SURSWHU�LOOXG�RSXV�SHUGHUHW��5HVSRQGLW�QRQ�SRVVH�SURS�
WHUHD�TXLD�QRQ�RSHULV�YLWLR��VHG�H[�VWLSXODWLRQH�LG�DPLWWHUHW156�

7KH�DVNHU�DSSURYHV�WKH�ZRUGV�RI�WKH�MXULVW��VKRZLQJ��DSSDUHQWO\��WKDW�KH�
ZDQWV�WR�FRPSO\�ZLWK�WKHP��DV�LI�KH�ZDV�IXOO\�SHUVXDGHG�RI�WKHLU�ZLVGRP�
�DQG��LQ�IDFWV��RI�WKH�XQDYRLGDEOH�FRQVHTXHQFHV�GHULYLQJ�IURP�WKH�UHDVRQLQJ�
RI�$OIHQXV��

%XW�LI�LW�PXVW�EH�VR�±�DQG��PRVW�RI�DOO��LI�µomne, quod detrimenti ex mercede 
YLFLQXV�IHFLVVHW��SUHVWDWXUXP¶��DV�WKH�VDPH�MXULVW�DVVHUWHG�±�WKHQ��WKH�DVNHU�
REMHFWV�±�WKURXJK�D�UKHWRULFDO�TXHVWLRQ�DFWXDOO\�FRQFHDOLQJ�DQ�H[FHSWLRQ�±�LI��
RQFH�WKH�YDOXH�RI�WKH�merces�µob eam rem¶�KDV�EHHQ�SDLG��KH�FDQ�DVN�WR�KDYH�
EDFN� WKH�VXP��µrursus repetere¶���EHFDXVH�KH� WRR�UHFHLYHG� WKH�restipulatio 
IURP�KLV�QHLJKERXU�DQG�FR�RZQHU�RI�WKH�ZDOO�µsi quid ob eam rem, quod ibi 
DHGL¿FDWXP�HVVHW��VLEL�GDPQXP�GDWXP�HVVHW��LG�UHGGL¶��7KH�SRLQW�LV�WKDW��LI�
RQH�FRQVLGHUV�WKH�IRUPDO�SUHPLVHV�RI�WKH�UHDVRQLQJ��WKH�VDPH�PRQH\�WKH�DVN�
HU�ZLOO�KDYH�WR�SD\��DFFRUGLQJ�WR�WKH�GHFLVLRQ�RI�WKH�MXULVW��KH�ZLOO�ORVH�LW�GXH�
WR�WKH�VDPH�opus��EHFDXVH�RI�ZKLFK�KLV�QHLJKERXU�KDG�FODLPHG�WKH�PRQH\��
REWDLQLQJ�IXOO�VDWLVIDFWLRQ�

7KHUH� LV�QR�GRXEW� WKDW� VXFK� LVVXH�VHHPV� WR�EH��SULPD� IDFLH�� DUWL¿FLDO�±�
WKRXJK�WKLV�GRHV�QRW�DOORZ�XV�WR�GRXEW�DERXW�WKH�WUXWK�RI�WKH�HYHQW157�

%XW�WKH�WUXH�SUREOHP�WKDW�WKH�MXULVW�KDV�WR�IDFH�±�DJDLQ�±�LV�QRW�WR�SHUFHLYH�
WKH�EHJXLOHPHQW�LQ�VXFK�UHDVRQLQJ��EXW�WR�VXFFHHG�LQ�JLYLQJ�SURSHU�UHDVRQV�
ZK\�VXFK�UHSO\�GRHV�QRW�VWDQG�XS��WKRXJK�LW�VHHPV�WR�KDYH�VRXQG�SUHPLVHV��
DV�WKH\�FRPH�XQGRXEWHGO\�IURP�WKH�SUHFHGLQJ�responsum�

$OIHQXV�LV�DZDUH�WKDW�KLV�FRXQWHU�UHSO\�PXVW�VKRRW�DW�WKH�FRUH�RI�WKH�SURE�

idem consulebat�
���� �&I��lenel��Palingenesia��,��F��������Q�����$OI���
���� �7UDQVODWLRQ�IURP�WAtson��7KH�'LJHVW�RI�-XVWLQLDQ��,,,��©7KH�VDPH�LQGLYLGXDO�DVNHG�IRU�
DGYLFH�DV�WR�ZKHWKHU�KH�FRXOG�FODLP�EDFN�ZKDW�KH�SDLG�RQ�WKLV�DFFRXQW�RQ�WKH�JURXQGV�WKDW�
WKH�VWLSXODWLRQ�PDGH�WR�KLP�E\�KLV�QHLJKERU�KDG�SURYLGHG�WKDW�DQ\�ORVV�KH�PLJKW�VXVWDLQ�DV�D�
UHVXOW�RI�WKH�FDUU\LQJ�RXW�RI�WKH�EXLOGLQJ�ZRUN�VKRXOG�EH�UHVWRUHG�WR�KLP�DQG�WKDW�WKH�PRQH\�
WKDW�KH�SDLG�FRXQWHG�DV�D�ORVV�FDXVHG�E\�WKH�FDUU\LQJ�RXW�RI�WKH�ZRUN��+H�UHSOLHG�WKDW�VXFK�D�
FODLP�FRXOG�QRW�EH�PDGH�VLQFH�LW�ZDV�QRW�EHFDXVH�RI�GHIHFW�LQ�WKH�ZRUN�EXW�E\�YLUWXH�RI�WKH�
VWLSXODWLRQ�WKDW�KH�KDG�VXVWDLQHG�WKH�ORVV�LQ�TXHVWLRQª�
���� �$ERXW�VXFK�LVVXH�VHH�LQIUD�������7KH�ORJLFDO�FRQVWUXFWLRQ�DQG�WKH�VDPH�PRUSKRORJ\�RI�
WKH�VHQWHQFHV�VKRZ�DQ�©LQVLVWLQJª�VW\OH�EHORQJLQJ�WR�DQ�©H[SHUWª��DQG�QRW�WR�DQ\�civis���EXW�
LW�LV�YHU\�SUREDEOH�WKDW�WKLV�HIIHFW�UHSUHVHQWV�RQO\�WKH��WHFKQLFDO��DV�,�KDYH�DOUHDG\�VDLG��ZD\�
E\�ZKLFK�WKH�MXULVW�H[SRXQGV�WKH�REMHFWLRQ�UDLVHG�LQ�IDFWV�E\�WKH��VPDUW��DQWDJRQLVW�
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OHP�DQG��PRVW�RI�DOO��FDQQRW�FRQFHGH�WR�WKH�RSSRQHQW�DQ\�FKDQFH�WR�SURORQ�
JDWH�WKH�GLVFXVVLRQ��D�SURORQJDWLRQ�WKDW�FRXOG�EH�SUR¿WDEOH�WR�WKH�RSSRQHQW��
HYHQ�RQO\�LQ�WHUPV�RI�D�SURJUHVVLYH�ZHDULQJ�RXW�RI�WKH�SHUVXDVLYH�VWUHQJKW�
FRQWDLQHG�LQ�WKH�UHVSRQVH�

µRespondit non posse propterea quia non operis vitio, sed ex stipulatione 
id amitteret’158��WKH�DQVZHU�±�EHVLGHV�EHLQJ�FRQQHFWHG��IRU�WKH�VDNH�RI�EUHYLW\��
ZLWK�WKH�¿UVW�quaestio159�±�GHOHWHV�WKH�FODLPV�RI�WKH�DVNHU�

7KH�UHDVRQLQJ�RI�WKH�MXULVW�PDNHV�LW�FOHDU�WKDW�LW�LV�QRW�SRVVLEOH�WR�DVN�WR�
KDYH�EDFN�ZKDW�LW�ZDV�SDLG�WR�WKH�QHLJKERXU��EHFDXVH�WKH�HFRQRPLFDO�ORVV�
IROORZLQJ�IURP�WKH�SD\PHQW�RI�WKH�YDOXH�RI�WKH�merces FDQQRW�EH�FRQVLGHUHG�
DV�D�damnum GHULYLQJ�IURP�WKH�GHIHFWHG�SURSHUW\�LQ�FR�RZQHUVKLS��EXW�DV�
D��MXULGLFDO��FRQVHTXHQFH��FRPLQJ�RXW�IURP�WKH�±�YROXQWDU\�RU�QRW�±�IXO¿O�
PHQW��RI�WKH�stipulatio�

7KLV�PHDQV�WKDW�WKH�DVNHU�PDGH�WKH�PLVWDNH�WR��WU\�WR��FRQVLGHU�WKH�GDP�
DJH�±�i.e.�WKH�UHV�IDFWL�±�VXIIHUHG�E\�WKH�QHLJKERXU��i.e.�WKH�ORVV�RI�WKH�UHQW��DV�
RQH�RI�WKH�FRQVHTXHQFHV�GHULYLQJ�IURP�WKH�DJUHHPHQW�IUHHO\�UHDFKHG�E\�WKH�
stipulatio�±�WKDW�LV��RQ�WKH�FRQWUDU\��res iuris�

%HLQJ�LW�QRW�VR��per absurdum�� LI�ZH�FRQVLGHU� WKH�UHDVRQLQJ�RI� WKH�RS�
SRQHQW� LQ�JHQHUDO� WHUPV��©HYHU\ª�SD\PHQW�PDGH� IRU�©DQ\ª�FDXVH� �DV�� IRU�
LQVWDQFH��WKH�SD\PHQW�RI�WKH�SULFH�LQ�D�VDOH�FRQWUDFW��FRXOG�EH�DVNHG�EDFN�E\�
UHDVRQ�RI�GDPDJH��EHFDXVH�WKHUH�LV�QR�GRXEW�WKDW��IURP�D�PHUHO\�DFFRXQWLQJ�
SHUVSHFWLYH��WR�HYHU\�SD\PHQW�FRUUHVSRQGV�DQ�LPPHGLDWH�HFRQRPLF�ORVV��i.e. 
a damnum)160��DV�ZH�FDQ�DUJXH�±�ZH�DUH�VWLOO�UHDVRQLQJ�E\�SDUDGR[�±�LI�ZH�
UHDG�LQ�WKH�RSSRVLWH�ZD\�WKH�JHQHUDOL]LQJ�VWDWHPHQW�LQ�'����������3DXO�����ad 
ed.���Damnum et damnatio ab ademptione et quasi deminutione patrimonii 

���� �$V�WR�WKH�HYDOXDWLRQ�RI�WKH�operis vitium��RQFH�DJDLQ�ZLWK�UHJDUG�WR�FDXWLR�GDPQL�LQIHFWL��
VHH�6HUYLXV�LQ�'���������������8OS�����ad ed.���DERXW�ZKRP�FI���e.g.��horAK��Rationes deciden-
di��S������Q�����$OVR�EHFDXVH�RI�VXFK�GHWDLO��WKH�FULWLFDO�GRXEW�H[SUHVVHG�E\�3HUQLFH�DERXW�WKH�
SDUW�µpropterea – LQ�¿Q�¶��PHQWLRQHG��DQG�DGPLWWHG��E\�breMer��Iurisprudentiae antehadria-
nae quae supersunt��,��S�������LQ�appar. ad h.l.���GRHV�QRW�VHHP�WR�KDYH�JURXQGV�±�DQG�EHVLGHV��
LW�ODFNV�UHDVRQDEOHQHVV��EHFDXVH�LW�IDLOV�DW�FDWFKLQJ�WKH�GHFLVLRQDO�ratio RI�WKH�UHVSRQVH�
���� �$FWXDOO\��LI�ZH�REVHUYH�WKH�VWUXFWXUH�RI�WKH�ZKROH�IUDJPHQW�RI�'�����������$OI����dig. 
ab anon. epit.���ZH�FDQ�QRWLFH�WKDW��LQ�D�VRUW�RI�HVSRVLWLYH�LQWHUVHFWLRQ��WKH�¿UVW�quaestio and 
WKH�VHFRQG�responsum�DUH�UHPDUNDEO\�FRLQFLVH��ZKLOH��RQ�WKH�FRQWUDU\��WKH�¿UVW�responsum 
DQG�WKH�VHFRQG�quaestio�GHYHORS�LQ�DQ�DUWLFXODWHG�H[SODQDWLRQ�
���� � ,Q� ULJRURXVO\� ORJLFDO� WHUPV�� WKLV�FDQQRW�EH�FRQVLGHUHG�DV�EDODQFHG�E\� WKH�SXUFKDVH�
±�LQ�WKH�PHQWLRQHG�FDVH�RI�WKH�emptio-venditio�±�RI�D�JRRG�WKDW�LV�HFRQRPLFDOO\�HTXDO�RU�
HYHQ�VXSHULRU�WR�WKH�¿[HG�SULFH��6XFK�UHPDUN�LV�YDOLG�D�IRUWLRUL�LI�WKH�YDOXH�RI�WKH�JRRG�ZDV�
RYHUHVWLPDWHG�±�ZLWK�QR�GHFHSWLRQ�E\�WKH�FRXQWHUSDUW\�±�IURP�WKH�SXUFKDVHU��LQWHUHVWHG��IRU�
SHUVRQDO�UHDVRQV��WR�RZQ�WKH�res�
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dicta sunt161�

���$W�WKLV�SRLQW�RI�RXU�UHVHDUFK��LW�FDQ�EH�UHPDUNHG�WKDW�WKH�WH[WHV�ZH�KDYH�
H[DPLQHG�FRPH�DOO�IURP�WKH�DQRQ\PRXV�FROOHFWLRQ�RI�WKH�digesta�RI�$OIHQXV��
%HFDXVH�RI�WKLV�GHWDLO��ZH�FRXOG�EH�OHDG�WR�FRQFOXGH�WKDW�VXFK�ORJLF�VWOLVWLF�
HOHPHQW�LV�WR�EH�DVFULEHG�±�E\�K\SRWKHVLV�±�WR�WKH�ZRUN�RI�WKH�HSLWRPLVW�DQG�
QRW�WR�WKH�HODERUDWLRQ�RI�WKH�MXULVW�RI�WKH�/DWH�5HSXEOLF162�

$FWXDOO\��DOVR�LQ�WKH�SDXOLQLDQ�FROOHFWLRQ�RI�WKH�DOIHQLDQ�opus�WKHUH�LV�D�
PHDQLQJIXO�±�WKRXJK�FRQWURYHUVDO����±�WH[W�FRQVLGHUHG�E\�VRPH�VFKRODUV��LQ�
DQ\� FDVH�� DPRQJ� WKH�RQHV� WKDW� ©SL�� H�PHJOLR� ULVSHWWDQR� LO� GLVFRUVR�RULJL�
QDULR�>UHVSHFW�PRUH�DQG�EHWWHU�WKH�RULJLQDO�ZULWLQJ@ª�����QRWZLWKVWDQGLQJ�WKH�
WHQGHQF\�XVXDOO\�VKRZHG�E\�3DXOXV�WR�IROORZ�KLV�DXWRQRPRXV�WKRXJKW�DQG�
MXGJHPHQW�LQ�UHSRUWLQJ�DQG�FRPPHQWLQJ�WKH�ZULWLQJV�RI�RWKHUV165�

'�����������$OI����dig. a Paul. epit.)166��$G�H[KLEHQGXP�SRVVXQW�DJHUH�RPQHV�TXR�
UXP�LQWHUHVW��6HG�TXLGDP�FRQVXOXLW��DQ�SRVVLW�HI¿FHUH�KDHF�DFWLR��XW�UDWLRQHV�DGYHU�
VDULL�VLEL�H[KLEHUHQWXU��TXDV�H[KLEHUL�PDJQL�HLXV�LQWHUHVVHW��5HVSRQGLW�QRQ�RSRUWHUH�
LXV�FLYLOH�FDOXPQLDUL�QHTXH�YHUED�FDSWDUL��VHG�TXD�PHQWH�TXLG�GLFHUHWXU��DQLPDGYHU�
WHUH�FRQYHQLUH��1DP�LOOD�UDWLRQH�HWLDP�VWXGLRVXP�DOLFXLXV�GRFWULQDH�SRVVH�GLFHUH�
VXD� LQWHUHVVH� LOORV� DXW� LOORV� OLEURV� VLEL� H[KLEHUL�� TXLD�� VL� HVVHQW� H[KLELWL�� FXP�HRV�
OHJLVVHW��GRFWLRU�HW�PHOLRU�IXWXUXV�HVVHW167�

���� �6HH��IRU�DOO�WKH�RWKHUV��*��VAlditArA��Sulle origini del concetto di ‘damnum’2��7RULQR��
������S����II���S�����PRUH�VSHFL¿FDOO\���DOVR�IRU�ZKDW�FRQFHUQV�WKH�WH[WXDO�DQG�MXULVSUXGHQFLDO�
WUDGLFWLRQ�WKDW�LV�WKH�IRXQGDWLRQ�RI�WKH�SDXOLQLDQ�V\QWHVLV�
���� �,W�PXVW�EH�WROG��LQ�DQ\�FDVH��WKDW�VXFK�FRQFOXVLRQ�KDV�EHHQ�H[SUHVVHG�IRU�PHUH�FRP�
SOHWHQHVV��DFWXDOO\��LW�JRHV�LQ�WKH�RSSRVLWH�GLUHFWLRQ�IURP�WKH�communis opinio��DFFRUGLQJ�
WR�ZKLFK� WKH�DQRQ\PRXV�HSLWRPH�KDV�DV� LWV�VSHFL¿FLW\�±�FRPSDUHG�WR� WKH�SDXOLQDQ�±� WKH�
HVVHQWLDO�DGKHUHQFH�RI�LWV�WH[WHV�WR�WKH�DOIHQLDQ�RULJLQDO��VHH�supra��Q�����DQG�UHIHUHQFH�WH[W��
���� �6HH�MXVW�LQIUD��LQ�WKH�SUHVHQW�ZRUN�
���� �6R�bretone��La tecnica del responso serviano����� �id., Tecniche e ideologie2��S������
RQ�VXFK�SRLQW�FI��DOVR�horAK��Rationes decidendi��S�������IRU�WKH�DOIHQLDQ�IDWKHUVKLS��DQG��
QRZ��schiAVone��Ius��S������Q������ZKR�JRHV�VR�IDU�WR�DVVHUW�WKDW�©GD�µrespondit’ LQ�SRL�WXWWR�
ID�SHQVDUH�FKH�>VLD@�6HUYLR�DG�DYHUH�OD�SDUROD�>IURP�µUHVSRQGLW¶�RQ��HYHU\WKLQJ�OHW�XV�WKLQN�
WKDW�LW�LV�6HUYLXV�VSHDNLQJ@ª��
���� �7KLV�VWDUWLQJ�IURP�WKH�VSHFL¿F�DQG�HPEOHPDWLF�FDVH�RI�WKH�UHSRUW�RQ�WKH�RSLQLRQ�RI�
6H[WXV�3HGLXV�LQ�'���������SU���3DXO����ad Plaut.��DQG�'����������SU���3DXO����ad leg. Iul. et 
Pap.���,�DOORZ�P\VHOI�WR�UHIHU�RQFH�DJDLQ�WR�MiGliettA��‘Servus dolo occisus’��S������II���ZLWK�
ELEOLRJUDSK\�WKHUH�FLW���DQG�FI��S������I��Q�������LQ�SDUWLFXODU���DQG��ODVWO\��WR�&��GiAchi��Studi 
VX�6HVWR�3HGLR��/D�WUDGL]LRQH��O¶HGLWWR��0LODQR��������S������II��
���� �&I��lenel��Palingenesia��,��F�����Q������$OI���
���� �7UDQVODWLRQ�IURP�WAtson��7KH�'LJHVW�RI�-XVWLQLDQ��,��©$OO�LQWHUHVWHG�SDUWLHV�FDQ�VXH�
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6XFK�IUDJPHQW�ZDV�VWXGLHG�E\�WKH�VFKRODUV�TXLWH�GHHSO\��VWDUWLQJ�IURP�WKH�
WH[WXDO�FULWLFLVPV�RI�%HVHOHU�±�DFFRUGLQJ�WR�ZKRP�WKH�HQWLUH�¿UVW�VHQWHQFH�
�µad exhibendum possunt agere omnes quorum interest¶��LV�LQWHUSRODWHG�±�WR�
WKH�ODVW�V\QWKHVLV�RI�5RWK168��2WKHU�DXWKRUV��RQ�WKH�FRQWUDU\��VXSSRVHG�WKDW�WKH�
WH[W�FRXOG�QRW�GHULYH�IURP�D�FODVVLFDO�HODERUDWLRQ��QRU�IURP�WKH�&RPSLOHUV��
WKXV��LW�VKRXOG�EH�DVFULEHG�WR�VRPH�LQWHUPHGLDWH�KDQG�WKDW�FDQQRW�EH�EHWWHU�
LGHQWL¿HG169��,Q�WKLV�ZLHZ��VXFK�XQNQRZQ�KDQG�WKDW�ZRUNHG��LI�LW�ZRUNHG��RQ�

IRU�SURGXFWLRQ��%XW�D�PDQ�LQTXLUHG�ZKHWKHU�WKLV�DFWLRQ�FRXOG�HIIHFW�WKH�SURGXFWLRQ�RI�KLV�
RSSRQHQW¶V�DFFRXQWV� LQ�ZKRVH�SURGXFWLRQ�KH�KDG�D�JUHDW� LQWHUHVW��7KH�UHSO\�ZDV� WKDW� WKH�
FLYLO�ODZ�VKRXOG�QRW�EH�DSSOLHG�YH[DWLRXVO\�RU�LQWHUSUHWHG�LQ�D�FDSWLRXV�VSLULW��EXW�WKH�FRUUHFW�
SURFHGXUH�LV�WR�FRQVLGHU�WKH�LQWHQWLRQ�EHKLQG�HDFK�VWDWHPHQW��)RU�E\�WKH�VDPH�UHDVRQLQJ��D�
VWXGHQW�RI�VRPH�GLVFLSOLQH�FRXOG�VD\�WKDW�LW�ZDV�LQ�KLV�LQWHUHVW�IRU�VXFK�DQG�VXFK�ERRNV�WR�EH�
SURGXFHG�IRU�KLP��EHFDXVH�LI�WKH\�ZHUH�SURGXFHG��KH�ZRXOG�EH�PRUH�NQRZHGOHGJHDEOH�DQG�
EHWWHU�ZKHQ�KH�KDG�UHDG�WKHPª�
���� �$ERXW�VXFK� WH[W�FI���EHVLGH� WKH�RWKHU�DXWKRUV�PHQWLRQHG� LQ� WKH�FRQWLQXDWLRQ�RI� WKLV�
ZRUN��/��de sArlo��Documento oggetto di rapporti giuridici privati��)LUHQ]H��������S������
I��� DQG� id., $OIHQR�9DUR� H� L� VXRL� GLJHVWD�� ���� II��� -��burrillo��Contribuciones al estudio 
de la ‘actio ad exhibendum’ en derecho clásico�� LQ�©6'+,�ª� ;;9,��������S������ I���$��
FernAndeZ bArreiro��/D�SUHYLD�LQIRUPDFLyQ�GHO�DGYHUVDULR�HQ�HO�SURFHVR�SULYDGR�URPDQR��
3DPSORQD��������S�������S�������S������DQG�S������I�� horAK��Rationes decidendi��S������
�����'��siMon��6XPPDWLP�FRJQRVFHUH��=Z|OIH�([HJHVHQ�� LQ�©=66�ª� /;;;,,,�� ������ S��
����II���bretone��La tecnica del responso serviano�����II�� �Tecniche e ideologie�����II���
5��WillVonseder��'LH�9HUZHQGXQJ�GHU�'HQN¿JXU�GHU�µFRQGLFLR�VLQH�TXD�QRQ¶�EHL�GHQ�U|-
mischen Juristen��:LHQ�.|OQ�*UD]��������S�����I�� schiAVone��Giuristi e nobili��S������DQG�
S�������DQG�QRZ�id., Ius��S������II���DQG�roth��$OIHQL�'LJHVWD��S�����I���VSHFL¿FDOO\���)RU�DQ�
LQWHUHVWLQJ�UHIHUHQFH��WKDW�ZRXOG�GHVHUYH�D�GHHSHU�DWWHQWLRQ��WR�WKH�UHODWLRQVKLSV�EHWZHHQ�
WKH�VDQFWLRQ�FRQWDLQHG�LQ�'�����������µnon oportere – convenire¶��DQG�WKH�FLFHURQLDQ�ZRUN��
VHH�DOVR�0��ducos��Roma e il diritto��%RORJQD��������S������
���� � )RU�ZKDW� FRQFHUQV� WKH� GLIIHUHQW� SRVLWLRQV�� FI��*��beseler��%HLWUlJH� ]XU�.ULWLN� GHU�
U|PLVFKHQ�5HFKWVTXHOOHQ�� ,��/HLS]LJ��������S�����contra�� WKRXJK��2��lenel��Zum edictum 
perpetuum��LQ�©=66�ª� ;;;9,,��������S������DQG�Q�����DQG�FI��id., Edictum Perpetuum���
������id.��op. cit.��9��/HLS]LJ��������S�����DQG�DJDLQ�id.��8QNODVVLVFKH�:|UWHU��LQ�©=66�ª��
/9,,��������S�����schulZ��+LVWRU\�RI�5RPDQ�/HJDO�6FLHQFH��S������Q���� �id., Geschichte 
GHU�U|PLVFKHQ�5HFKWVZLVVHQVFKDIW��S������Q���� �id., 6WRULD�GHOOD�JLXULVSUXGHQ]D�URPDQD��S��
����Q�����DFFRUGLQJ�WR�ZKRP�WKH�WH[W��WRJHWKHU�ZLWK�WKH�RQH�VDYHG�LQ�'����������>$OI����dig. 
a Paul. epit.@��ZRXOG�QRW�EH�FRPSOHWHO\�FODVVLFDO��©PD�QHSSXUH�VXRQ>HUHEEH@�FRPSLODWRULR�
>EXW�QHLWKHU�LW�VRXQGV�DV�GHULYLQJ�IURP�WKH�&RPSLOHUV@ª�DQG��WKHUHIRUH��LW�ZRXOG�KDYH�EHHQ�
REMHFW�RI�©LQWHUSROD]LRQL�SUHJLXVWLQLDQHH�>LQWHUSRODWLRQV�GDWLQJ�EHIRUH�-XVWLQLDQ@ª��DQG�DOVR�
0��tAlAMAncA��‘Actio ad exhibendum’��LQ�©Novissimo Digesto Italianoª��,����7RULQR��������
S�������&I���WKRXJK��0��MArrone��‘Actio ad exhibendum’��LQ�©$83$�ª��;;9,��������S������
I���burrillo��Contribuciones al estudio de la ‘actio ad exhibendum’��S�������0��KAser��Die 
µIRUPXOD¶�GHU�µDFWLR�DG�H[KLEHQGXP¶��LQ�©5,'$�ª��;,9��������S������Q����� �LQ�©6WXGL�(��
9ROWHUUDª��,,,��0LODQR��������S������Q������id.��'DV�U|PLVFKH�3ULYDWUHFKW��,2��0�QFKHQ��������
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WKH�WH[W�FRXOG�HYHQ�EH�WKH�KDQG�RI�WKH�HSLWRPLVW�3DXOXV��EXW�VXFK�FRQFOXVLRQ�
FDQQRW�OHDG�XV�WR�UHMHFW��DOPRVW�DXWRPDWLFDOO\��WKH�DOIHQLDQ�RULJLQ�RI�WKH�prin-
cipium iuris SUHVHUYHG�LQ�'���������170��7KXV��ZH�FDQ�DJUHH�ZLWK�WKH�VW\OLV�
WLF�MXGJHPHQW�H[SUHVVHG�E\�%UHWRQH��ZKR�DVVHUWHG�WKDW�WKH�UHVSRQVH��ZKLOH�
VXPPLQJ�XS�D�VHULHV�RI�HYHQWV�WR�ZKLFK�PDQ\�YRLFHV�VKRXOG�KDYH�WDNHQ�SDUW��
RIIHUV�D�QHDW�WUDFH�RI�WKHP��WKHUHIRUH�SURYLQJ�WKH�VXEVWDQFLDO�DGKHULQJ�RI�WKH�
SUHVHQW�WH[W�WR�WKH�RULJLQDO�YHUVLRQ171�

$V�WR�ZKDW�FRQFHUQV�WKH�FRQWHQW�RI�'����������±�RQFH�VWDWHG�WKH�ODZ�SULQ�
FLSOH�DFFRUGLQJ�WR�ZKLFK��RQO\�172�WKRVH�WKDW�±�EHLQJ�HQWLWOHOG�WR�D�SURSHUW\�
±�KDYH�DQ�LQWHUHVW�LQ�LW����FDQ�VXH�ZLWK�WKH�actio ad exhibendum�±�WKH�FDVH�

S������Q�����DQG�$��WAtson��7KH�/DZ�RI�3URSHUW\� LQ� WKH�/DWHU�5RPDQ�5HSXEOLF��$DOHQ��
������S������DQG�Q�����DFFRUGLQJ�WR�ZKRP�©WKH�WHQRU�RI�WKH�WH[W�LV�H[DFWO\�ZKDW�RQH�ZRXOG�
H[SHFW�IURP�D�5HSXEOLFDQ�MXULVW�UHSO\QJ�WR�D�TXHVWLRQª��VHH�DOVR�supra��Q������
���� �:H�FDQ�DSSUHFLDWH�WKH�WKRXJKW�RI�schiAVone��Giuristi e nobili��S�������DFFRUGLQJ�WR�
ZKLFK�©O¶RUJDQL]]D]LRQH�GHO�GLVFRUVR��µFRQVXOXLW��UHVSRQGLW¶��q�VLPLOH�D�TXHOOD�GHL�WHVWL�SUR�
YHQLHQWL�GDOOD�SL��IHGHOH�HSLWRPH�DQRQLPD��DQFKH�VH�RUD�VLDPR�GL�IURQWH�DOOD�WUDVFUL]LRQH�GL�
3DROR��4XL�SHUz�VHPEUD�FKH�LO�FRPPHQWR�GHEED�DYHU�VDOYDWR�LO�PRGHOOR�DOIHQLDQR��IRUVH�FRQ�
TXDOFKH�HOLVLRQH�ULVSHWWR�DOOD�VWHVXUD�RULJLQDULD�>WKH�RUJDQL]DWLRQ�RI�WKH�GLVFRXUVH��µFRQVX�
OXLW��UHVSRQGLW¶��LV�VLPLODU�WR�WKH�RQH�RI�WKH�WH[WHV�GHULYLQJ�IURP�WKH�PRUH�IDLWKIXO�DQRQ\�
PRXV�HSLWRPH��%XW�KHUH�WKH�FRPPHQW�VHHPV�WR�KDYH�VDYHG�WKH�DOIHQLDQ�PRGHO��PD\EH�ZLWK�
VRPH�HOLVLRQV�LQ�FRPSDULVRQ�WR�WKH�RULJLQDO�YHUVLRQ@ª��:H�FDQQRW�H[FOXGH��DFWXDOO\��WKDW�WKH�
RSHQLQJ�RI� WKH�responsum  ±� LQ� WKH�SDUW� WKDW�JRHV� IURP�µnon oportere’ WR� µanimadvertere 
convenire¶�±�FRXOG�EH�WKH�REMHFW�RI�SDXOLQLDQ�DGGLFWLRQV�RU�DOWHUDWLRQV��VHH�e.g.��DERXW�WKH�
SDXOLQLDQ�LQVHUWLRQV�LQ�WKH�DOIHQLDQ�WH[W��&�$��MAschi��/D�FRQFOXVLRQH�GHOOD�JLXULVSUXGHQ]D�
classica all’età dei Severi. Iulius Paulus��LQ�©$15:.ª��,,�����%HUOLQ � 1HZ�<RUN��������S��
����I���DQG�schulZ��+LVWRU\�RI�5RPDQ�/HJDO�6FLHQFH��S������ �id., *HVFKLFKWH�GHU�U|PLVFKHQ�
5HFKWVZLVVHQVFKDIW�� S�� ���� I��  � id., 6WRULD� GHOOD� JLXULVSUXGHQ]D� URPDQD�� S�� ���� I���� )RU�
FRPSOHWHQHVV��FRPSDUH�WKH�WH[W�RI�'����������SU���3DXO����ad. ed.) anG�'������������3DXO����
ad Sab.���DQG�FI��9DW��IU������3DXO����resp.���$V�WR�ZKDW�FRQFHUQV�WKH�RWKHU�TXRWDWLRQV�IURP�
ius civile�PDGH�E\�3DXOXV��RIWHQ��LQ�WKH�ERRNV�ad edictum��H[SUHVVHG�WKURXJK�WKH�ELQRPLRXV�
ius civile – ius honorarium or praetorium��RQ�ZKLFK�VHH�$��MAntello��Il sogno, la parola, 
LO� GLULWWR��$SSXQWL� VXOOH� FRQFH]LRQL� JLXULGLFKH� GL� 3DROR��0DFHUDWD�� ������ S�� ������ FI��'��
������������SU���3DXO�����ad ed.���'���������SU���3DXO�����ad ed.���'������������3DXO�����ad 
ed.���'���������SU���3DXO�����ad ed.���'������������3DXO�����ad ed.���'�����������3DXO�����ad 
ed.���'������������3DXO�����ad ed.���'����������SU���3DXO��O�V� de portion. quae lib. damnat. 
conc.���'����������SU���3DXO����quaest.���'����������SU���3DXO����ad Sab.���'�������������3DXO��
7 ad Sab.��'��������������'����������3DXO�����ad Sab.��DQG��ODVWO\��'�������������3DXO��O�V� de 
sec. tab.��
���� �&I��bretone��Storia del diritto romano��S������
���� �7KLV�LV��LQ�DQ\�FDVH��WKH�VHQVH�RI�WKH�µregula¶��LWV�ZLGHVW�H[SUHVVLRQ�EHORQJV�GH¿QLWHO\�
WR�WKH�DJH�RI�-XVWLQLDQ��FI���IRU�DOO�WKH�RWKHUV��MArrone��Actio ad exhibendum��S������I���
���� �&I���SUHIHUDEO\�LQ�P\�RSLQLRQ��rudorFF��Edicti perpetui quae reliqua sunt��S������DQG�
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FRQFHUQV�VRPHRQH��µquidam¶��ZKR��RQ�WKH�EDVLV�RI�WKH�VDPH�SULQFLSOH��WULHV�
WR�LQIXVH�LQ�WKH�MXULVW�WKH�FRQYLQFWLRQ�WKDW�KLV�UHTXHVW�WR�WKH�GHIHQGDQW�WR�SUR�
GXFH�WKH�DFFRXQW�ERRNV�LV�OLFLW��EHFDXVH��DV�quidam�VWDWHV��KH�KDV�QRW�RQO\�D�
©VLPSOHª�LQWHUHVW�LQ�WKHP��EXW�D�©UHPDUNDEOH�LQWHUHVWª��µquas exhiberi magni 
eius interesset¶��±�WKDW�ZRXOG�PHHW�ad abundantiam�WKH�UHTXLUHPHQW�DVNHG�WR�
WDNH�WKH�OHJDO�DFWLRQ����

FI��S�����Q�����IRU�WKH�WH[WHV�DQG�VRXUFHV���LQ�WKH�SDUW�LQ�ZKLFK�KH�H[SOLFLWO\�PHQWLRQV�WKH�
ZRUG�µinteresse’:�©Iudex esto. Quantae pecuniae paret Ai Ai interesse rem de qua agitur sibi 
exhiberi, si ea res penes NP NP est dolove malo Ni Ni�IDFWXP�HVW�TXR�PLQXV�SHQHV�HXP�HVVHW��
neque arbitratu tuo Ao Ao res exhibeatur, tAntAM pecuniAM iudex nuMeriuM neGidiuM Aulo 
AGerio condeMnA. si non pAret AbsolVitoª��VPDOO�FDSLWDOV�DUH�RI�WKH�DXWKRU���FI���EH\RQG�WKH�
DOIHQLDQ�SDXOLQLDQ�WH[W�DERXW�ZKLFK�ZH�DUH�GLVFXVVLQJ��DOVR�'���������������'�����������DQG�
'������������8OS�����ad ed.���VHH�lenel��Edictum Perpetuum��S������II���DQG�/��jousserAndot��
L’Édit perpetual��3DULV��������S��������DQG�MAntoVAni��loc. ult. cit.��ZKHUH��LQ�RUGHU�WR�VXJ�
JHVW�D�YHUVLRQ�PRGHOOHG�RQ�WKH�VSHFL¿F�FDVH�µhominem de quo agitur exhibere oportere¶��
WKH�UHIHUHQFH�WHUP�LV�RPLWWHG��RQ�WKH�EDVLV�RI�WKH�WH[WV�PHQWLRQHG�LQ�Q������I���VHH�-��pAricio��
6REUH�ODV�IȩUPXODV�SURFHVDOHV�URPDQDV��LQ�id.��'H�OD�MXVWLFLD�\�HO�GHUHFKR��0DGULG��������
S�������EXW� VHH� DOVR�KAser��'LH� µIRUPXOD¶�GHU� µDFWLR�DG�H[KLEHQGXP¶�� S������Q����� � LQ�
©6WXGL�(��9ROWHUUDª��,,,������Q�����DQG�0��KAser, t. hAcKl��'DV�U|PLVFKH�=LYLOSUR]HVVUHFKW��
0�QFKHQ��������S������Q�������,�ZRXOG�EH��LQVWHDG��VRPHKRZ�GRXEWIXO�DERXW�WKH�LQWHUSUHWD�
WLRQ�RIIHUHG�E\�schiAVone��Ius�������ZKHUH�±�DIWHU�WKH�WUDQVODWLRQ�RI�WKH�incipit�RI�WKH�WH[W��
©SRVVRQR� ULFRUUHUH�DOO¶D]LRQH�HVLELWRULD� WXWWL� FRORUR�FKH�DEELDQR�XQ� LQWHUHVVH� >HYHU\ERG\�
WKDW� KDV� DQ� LQWHUHVW� FDQ� VXH�ZLWK� WKH�actio exhibitoria@ª� ±� VXFK� DXWKRU� LQVHUWV�� EHWZHHQ�
VTXDUH�EUDFNHWV��DV�DQ�DGGLFWLRQ��WKH�IROORZLQJ�VSHFL¿FDWLRQ��©>DOO¶HVLEL]LRQH�GL�XQD�FRVD�
>LQ�WKH�SURGXFWLRQ�RI�D�WKLQJ@@ª��1RZ��LW�VHHPV�WR�EH�RXW�RI�GRXEW�WKDW�DOO�WKRVH�ZKR�KDYH�
DQ�LQWHUHVW�©LQ�WKH�SURGXFWLRQª��scl. RI�VRPHWKLQJ��FDQ�VXH�ZLWK�WKH�actio ad exhibendum�� 
EXW�WKH�FRQFHSW�±�LQ�WKH�HVVHQWLDOLW\�RI�WKH�HGLFWDO�ODQJXDJH�±�LV�DOUHDG\�FOHDUO\�H[SUHVVHG�
LQ��DQG�WKURXJK��WKH�VDPH�nomen�RI�WKH�WULDO��:H�FRXOG�WKHQ�FRQVLGHU�VXFK�SUHPLVH�DV�DQ�
LQWHUSRODWLRQ��MXVWL¿HG��LQ�VXFK�K\SRWKHVLV��E\�WKH�WKHRU\�WKDW�WKH�PRGHUQ�FRQFHSW�±�LQ�WKH�
LWDOLDQ�ODZ�±�RI�©LQWHUHVW�WR�VXHª�ZDV�JHQHUDOL]HG�TXLWH�ODWHO\��LI�QRW�HYHQ�XQGHU�-XVWLQLDQ��
VHH�supra��Q��������DQG��PD\EH��DV�WKH�RXWFRPH�RI�WKH�VXPPLQJ�XS�LQ�D�©JHQHUDO�UXOHª�RI�
D�SULPLWLYH��ZLGHU�H[SRVLWLRQ��%HVLGHV��WKH�VLJQ�µexhibere¶�VHHPV�WR�LPSO\��VRPHWLPHV��WKH�
UHIHUHQFH�WR�PRUH�FRPSOH[�FRQFHSWV�WKDQ�WKH�LPPHGLDWH�RQH��VHH��e.g.��*��FAlcone��Per la 
storia dell’ µLQGHIHQVLR¶�QHOOD�ULYHQGLFD��µDJHUH�LQ�UHP�SHU�VSRQVLRQHP¶�H�LQWHUGHWWR�µTXHP�
IXQGXP¶��LQ�©$83$�ª� ;/,,,��������S������DQG�Q�����IRU�ELEOLRJUDSKLF�UHIHUHQFHV��
���� �6XFK�FRQFOXVLRQ�FDQ�EH�VHHPLQJO\�LQIHUUHG��,�WKLQN��IURP�WKH�ZKROH�VWUXFWXUH�RI�WKH�
quaestio��WKRXJK�LWV�DSSDUHQW�µYDJXHQHVV¶�GXH�WR�WKH�XVH�RI�WKH�LQWHUURJDWLYH�SDUWLFOH�µan¶���
:H�FRXOG�FRQVLGHU��DV�ZRUNLQJ�K\SRWKHVLV��WKDW�WKH�DVNHU�FRXOG�KDYH�DV�KLV�DLP�WR�NQRZ�±�
WKURXJK�WKH�H[DPLQDWLRQ�RI�WKH�rationes�±�WKH�IDFWXDO�VXEVWDQFH�RI�WKH�HVWDWH�RI�KLV�EXVLQHVV�
FRPSHWLWRU��LQ�RUGHU�WR�VHOO�WKH�VDPH�ZDUHV�DW�D�ORZHU�SULFH�WKDQ�WKH�RQH�UHTXHVWHG�E\�KLV�
DQWDJRQLVW��DQG�WKDW�KH�FRXOG��LQ�DQ\�FDVH��UHTXHVW���7KLV�LV�XQGRXEWO\�±�LI�FRPSDUHG�ZLWK�WKH�
¿UVW�±�D�©�JUHDW��LQWHUHVWª��DSSDUHQWO\�FRQVLVWHQW�ZLWK�WKH�OLWHUDO�FRQWHQW�RI�WKH�regula iuris 
�ad exhibendum possunt agere µomnes quorum interest¶��
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:H�QRWLFH�DJDLQ�LQFLGHQWDOO\�WKH�SUHVHQFH�RI�WLSLFDO�OH[LFDO�SDUDOOHOLVPV�
EHWZHHQ�quaestio and responsum��ZLWK�D�GHYHORSPHQW�LQ�WKH�FRQWLQXDWLRQ�±�
7KH��MXULGLFDO��©LQWHUHVWª�JURZV�XS�WR�EHFRPH�D�©UHPDUNDEOH�LQWHUHVWª��DQG�
WKLV�DORQH�VKRXOG�XUJH�WKH�MXULVW�WR�DJUHH�WR�WKH�TXHVWLRQ�RI�WKH�DVNHU��

2Q�WKH�FRQWUDU\��WKH�DQVZHU�LV�FDXVWLF�DV�ZHOO�DV�VHYHUH��µrespondit non 
oportere ius civile calumniari175 neque verba captari176, sed qua mente quid 
diceretur, animadvertere convenire¶��

$V� WKH� OH[LFDO� SK\VLRQRP\� RI� WKH� VHQWHQFH� GHFODUHV�� WKLV� LV� D� VROHPQ�
VWLJPDWL]DWLRQ�RI�HYHU\�VRSKLVP�WKDW��WKRXJK�UHVSHFWLQJ�DSSDUHQWO\�WKH�ver-
ba��DFWXDOO\�WHQGV�WR�GLVWRUW�WKH�WUXH�YDOXH�RI�D�©QRUPDWLYHª�±�LI�ZH�DUH�DO�
ORZHG�WR�VKLIW�WR�WKH�PRGHUQ�GRJPDWLFV�±�VHQWHQFH�177��:H�DUH�DJDLQ�LQ�IURQW�
RI�D�FDVH�RI� LQGXFWLYH�FUHDWLRQ�RI� WKH�regula iuris��ZKLFK�FRPHV�IURP�WKH�
DWWHQWLYH�H[DPLQDWLRQ�RI� WKH�FDVH178�� ,Q� WKLV� VHQVH��5RKW� LV� ULJKW� LQ� VD\LQJ�
WKDW� WKH� MXULVW� DQVZHUV� WKH� TXHVWLRQ� ©PLW� GHP� ©DOOJHPHLQHQ�9HUERWª� GHV�
5HFKWVPL�EUDXFKVª179�� i.e.� LPSRVLQJ� D� JHQHUDO� �PD\EH�ZH� FRXOG� VD\�©DE�

175  I.e.��DFFRUGLQJ�WR�$FFXUVLXV��©IDOVR�VFLHQWLHU�LPSXJQDUHª��FI��Digestum Vetus�>/XJGXQL�
����@������JO��µcalumniari¶��
���� �$ERXW�WKLV�SRLQW�FI��DOVR�*��Astuti��µ&DSWD]LRQH��SUHPHVVD�VWRULFD�¶��LQ�©(QFLFORSHGLD�
GHO�GLULWWRª��9,��0LODQR��������S�������LQ�ZKLFK�WKH�µcaptare verba¶�LV�FRQVLGHUHG�DV�VKRZLQJ�
©WKH�LOOLFLW\�RI�WKH�DLP��LQ�DGGLFWLRQ�RI�WKH�EHKDYLRXUª��DQG�VHH�DOUHDG\�)��lAnFrAnchi��Il 
diritto nei retori romani��0LODQR��������S������DQG�burrillo��Contribuciones al estudio de 
la ‘actio ad exhibendum’��S������
���� �&I���IRU�LQVWDQFH��'����������������'����������&HOV� 26 dig.)��µCum quaeritur in stipu-
latione, quid acti sit, ambiguitas contra stipulatorem est. Scire leges non est verba earum 
tenere, sed vim ac potestatem¶�±�DQG��HYHQ�PRUH��'�������������8OS����disp.��� µQuaedam 
WDPHQ� HWVL� VFLHQV� RPLWWDW� ¿GHLXVVRU�� FDUHW� IUDXGH�� XW� SXWD� VL� H[FHSWLRQHP�SURFXUDWRULDP�
RPLVLW�VLYH�VFLHQV�VLYH�LJQDUXV��GH�ERQD�¿GH�HQLP�DJLWXU��FXL�QRQ�FRQJUXLW�GH�DSLFLEXV�LXULV�
GLVSXWDUH��VHG�GH�KRF�WDQWXP��GHELWRU�IXHULW�QHF�QH’ �DQG�ZH�FDQ�¿QG�D�UHÀHFWLRQ�RI�VXFK�
SULQFLSOHV�LQ�OLWHUDWXUH��LQ�$SXO���metam. ������WR�ZKLFK�WKH�IDPRXV�DSKRULVP�µde asini um-
bra’ LV�WUDGLWLRQDOO\�FRQQHFWHG���6HH�DOVR�supra��Q�����
178  %HVLGHV�� LQ�PDWWHU�RI�SURGXFWLRQ�RI� DFFRXQWLQJ�ERRNV�� RQO\�RQH� FDVH� LQ�ZKLFK� WKH�
5RPDQ�MXULVWV�WKRXJKW�WR�FRQFHGH�WKH�actio ad exhibendum�VHHPV�WR�H[LVW��,W�LV�'������������
�8OS�����ad ed.��� LQ�ZKLFK�LW�LV�UHIHUUHG�WKH�RSLQLRQ�RI�-XOLDQ�UHJDUGLQJ�VRPH�DFFRXQWLQJ�
DQQRWDWLRQV�PDGH�E\�D�WKLUG�SDUW\�RQ�VRPH�PDWHULDO�RZQHG�E\�WKH�SODLQWLII��EXW�IDOOHQ�LQWR�
WKH�SRVVHVV�RI�RWKHUV��7KH�ratio�RI�EHLQJ�HQWLWOHG�WR�VXFK�actio OD\V�KHUH�LQ�WKH�IDFW�WKDW�WKH�
SODLQWLII�ZRXOG�EH�DOVR�HQWLWOHG�WR�WKH�reivindicatio�ZLWK�UHIHUHQFH�WR�WKH�VDPH�ZULWLQJ�PDWH�
ULDO��>«@�servus, inquit >VFO��,XOLDQXV@, uxoris meae rationes meas conscripsit: hae rationes 
a te possidentur: desidero eas exhiberi. Ait Iulianus, si quidem mea charta scriptae sint, 
locum esse huic actioni, quia et vindicare eas possum …��HW�UHOO���
���� �7KH�SULPHV�DUH�PLQH��6R�H[SOLFLWO\�roth��$OIHQL�'LJHVWD������©%HDQWZRUWHW�ZLUG�VHLQH�
)UDJH�PLW�GHP�DOOJHPHLQHQ�9HUERW�GHV�5HFKWVPL�EUDXFKV�>KLV�TXHVWLRQ�LV�DQVZHUHG�ZLWK�D�
JHQHUDO�SURKLELWLRQ�RI�DEXVLQJ�WKH�ODZ@ª��
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VWUDFWª��SURKLELWLRQ�WR�DEXVH�WKH�ODZ180�
1RQHWKHOHVV�� WKH� MXULVW� GRHV�QRW� OLPLW�KLPVHOI� WR� VDQFWLRQLQJ�YHU\�QHJ�

DWLYHO\�WKH�quaestio�E\�WKH�YDOXH�MXGJHPHQW�ZH�KDYH�WROG�RI181��EXW�KH�GLV�
SURYHV� LWV� JURXQGV� RI� HIIHFWLYHQHVV� WKURXJK� D� FODVVLF� reductio ad absurd-
um182��,I�WKH�WKHVLV�RI�WKH�DVNHU�VKRXOG�EH�DFFHSWHG��ZH�VKRXOG�GHGXFH�IURP�
LW�WKDW�HYHU\RQH�ZKR�KDV�DQ�LQWHUHVW�±�HYHQ�D�PHUHO\�SHUVRQDO�RQH����±�WR�WKH�
exhibitio�RI�WKH�res�EHORQJLQJ�WR�RWKHUV�FRXOG�XVH�WKH�PHQWLRQHG�actio��EXW�
WKLV�LV�DFWXDOO\�LQ�FRQWUDVW�ZLWK�WKH�FRQFHSW�LWVHOI�H[SUHVVHG�LQ�WKH�RSHQLQJ�
RI�WKH�IUDJPHQW��µad exhibendum possunt agere omnes quorum interest’)����

+HQFH��DV�WKH�MXULVW�FRXQWHUV��WKH�RZQHU�RI�D�OLEUDU\�FRXOG�EH�FRPSHOOHG��
LQ�D�WULDO��WR�VKRZ�KLV�ERRNV�WR�WKH�VFKRODU�ZKR�ZRXOG�FODLP�LW��IRXQGLQJ�VXFK�
FODLP�RQ�KLV�LQWHUHVW�WR�GHHSHQ�KLV�NQRZOHGJH�DQG�WR�ZLGHQ�KLV�OHDUQLQJ�E\�
UHDGLQJ�VXFK�ERRNV��%XW�WKLV�VROXWLRQ�PXVW�EH�UHMHFWHG��WKRXJK�VXFK�LQWHU�
HVW�EHORQJV�WR�DQ�H[SHUW�RI�VRPH�PDWWHU�RI�NQRZOHGJH��DQG�QRW�VLPSO\�WR�D�
VXEMHFW�ZKR�LV�LQWHOOHFWXDOO\�HDJHU�WR�OHDUQ���µnam illa ratione etiam studio-
sum alicuius doctrinae posse dicere sua interesse illos aut illos libros sibi 

���� �7KXV��WKLV�FDQ�KDYH�QRWKLQJ�WR�GR�ZLWK�D�JHQHUDOL]HG�SULQFLSOH�RI�©LQWHUHVW�WR�VXHª��DV�
'������������8OS�����ad ed.��GHPRQVWUDWHV��µQui ad exhibendum agit, non utique dominum 
se dicit nec debet ostendere, cum multae sint causae ad exhibendum agendi¶�±�FRUUHFWO\�
LQWHUSUHWHG�E\�roth��$OIHQL�'LJHVWD�����Q����.�$V�WR�WKH�LQWHUSRODWLRQ�GRXEWV�H[SUHVVHG�RQ�
WKH�VDPH�WH[W�E\�beseler��Beiträge��,������id., op cit.��,9��7�ELQJHQ�����������ZLWK�SDUWLFXODU�
UHIHUHQFH�WR�WKH�ZRUGV�µnec debet ostendere¶��WKH\�GHULYH�IURP�D�VXSHU¿FLDO�FRQVLGHUDWLRQ�RI�
WKH�8OSLDQ¶�OH[LFRQ��DERXW�ZKLFK�,�DOORZ�P\VHOI�WR�UHIHU�±�WKRXJK�RQ�VSHFL¿F�HOHPHQWV�±�WR�
0��MiGliettA��(ODERUD]LRQH�GL�8OSLDQR�H�GL�3DROR�LQWRUQR�DO�µFHUWXP�GLFHUH¶�QHOO¶ ‘edictum 
‘generale’ de iniuriis’��/HFFH��������S�����II�� �id., Intorno al ‘certum dicere’ nell’ ‘edictum 
generale’ de iniuriis�� LQ� ©/DEHRª��;/9,,,�� ������ S�� ���� II��� QRU�� LQ� WKH� VDPH�ZD\�� FULWL�
FLVPV�WR�WKH�VHQWHQFH�µcum multae – agendi¶��UHSHDWHG�DOVR�E\�/RQJR�DQG�3HUR]]L��LQ�&�)��
GlücK��$XVI�UOLFKH�(UOlXWHUXQJ�GHU�3DQGHNWHQ�QDFKW�+HOOIHOG��(UODQJHQ�������������WUDG��
LW��±�Commentario alle Pandette�±��0LODQR�������������;��V�G���S������sub H���VHHP�WR�PH�
IRXQGHG�
���� �2Q�WKLV�UHJDUG�WKH�FRPPHQW�H[SUHVVHG�E\�WKH�JORVVDWRU�RI�WKH�;,,WK�FHQWXU\�9LYLDQR�
7RVFR�LV�YHU\�LQWHUHVWLQJ��©3RQLW�UHJXODP��TXDH�IDOOLW�LQ�GXREXV�FDVLEXV�KLF�SRVLWLV��5HJXOD�
plana est. Exempla. Ecce petebam a Titio decem: ipse habebat instrumenta quibus poteram 
probare intentionem meam, nunquid possum contra eum agere ad exhibendum ut ea exhibe-
at. Et respondetur quod nonª �VHH�Digestum Vetus������ad h.l.��JO��µAd exhibendum¶���WKXV��
LQ�WKH�K\SRWKHVLV�GHVFULEHG��WKH�UHTXHVW�ZRXOG�QRW�EH�IRXQGHG�RQ�FDSWLRXV�DUJXPHQWV��EXW�LW�
ZRXOG�EH�IXQFWLRQDO�WR�GHPRQVWUDWLQJ�WKH�VROLGLW\�RI�WKH�intentio�
���� �$ERXW�WKLV�SUR¿OH�VHH�DOUHDG\�horAK��Rationes decidendi������DQG�Q�����DQG�Grosso��
‘Rationes decidendi’������ �id.��Scritti storico-giuridici��,9��������
���� �$QG�WKLV��DSDUW�IURP�WKH�LQWHQVLW\�RI�VXFK�LQWHUHVW��VHH��DFWXDOO\��WKH�SDUW�µquas magni 
eius interesset’ RI�WKH�WH[W�H[DPLQHG���
���� �2Q�VXFK�SRLQW�VHH�ZKDW�,�KDYH�UHPDUNHG�supra��Q�������
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H[KLEHUL��TXLD��VL�HVVHQW�H[KLELWL��FXP�HRV�OHJLVVHW��GRFWLRU�HW�PHOLRU�IXWXUXV�
esset’185�

1HLWKHU�WKH�©LQWHUHVWª��REMHFWLYH�DQG��LI�FRQVLGHUHG�LQ�LWVHOI��GHVHUYLQJ�DW�
WHQWLRQ��WR�KDYH�D�EHWWHU�VFLHQWL¿F�NQRZOHGJH��RU�WR�GHYHORS�D�VSHFL¿F�OHDUQ�
LQJ��FDQ�EHFRPH�WKH�WRXFKVWRQH�LQ�D�FRPSDULVRQ�RI�LQWHUHVWV�ZKHUH��RQ�WKH�
RWKHU�KDQG��WKH�IUHHGRP�RI�dominium��DQ�DEVROXWH�YDOXH��LV�LQYROYHG186�

7KXV��LI�VXFK�UHTXHVW�±�ZKLFK��LQ�LWVHOI��GHVHUYHV�PXFK�PRUH�UHVSHFW�WKDQ�
WKH�UHTXHVW�WR�VHH�WKH�DFFRXQW�ERRNV�RI�RWKHUV�LQ�RUGHU�WR�DFTXLUH�HOHPHQWV�
WR�WKH�DGYDQWDJH�RI�RQH¶V�EXVLQHVV�±�FDQQRW�EH�DGPLWWHG��D�IRUWLRUL�WKH�¿UVW�
UHTXHVW�WRR��ZKLFK�DLPHG�WR�RUGHU�WKH�SURGXFWLRQ�RI�WKH�rationes adversarii��
VKDOO�EH�UHMHFWHG��

���1RZ��KDYLQJ�DOO�WKLV�H[DPLQHG��FRPSOH[�FRQFOXVLRQV��ZKLFK��,�WKLQN��
FDQ� EH� HDVLO\� LQIHUUHG� IURP� WKH� SUHFHGLQJ� SDJHV�� VHHP�QRW� WR� EH� QHHGHG��
1RQHWKHOHVV��LW�LV�FHUWDLQ�WKDW�WKH�WH[W�ZH�KDYH�H[DPLQHG�GR�ZLWQHVV�WKH�SUHV�
HQFH�RI�D�VWLOLVWLF�HOHPHQW��ZKLFK�LV�GH¿QLWHO\�WR�EH�DGPLUHG��EXW��PRVW�RI�DOO��
ZKLFK�LV�©WLSLFDOO\ª�DOIHQLDQ�

6XFK�UHPDUN�DGGV��WKHUHIRUH��D�GDWXP�DJDLQVW�WKH�RSLQLRQ�±�WKDW�HQMR\HG��
LW� VHHPV� WR�PH�� DQ� DSSURYDO� TXLWH� VXSHULRU� WR� LWV� HYLGHQFH� ±�ZKR� VHHV� LQ�
$OIHQXV�9DUXV�D��PHUH��FROOHFWRU�RI�VHUYLDQ�PDWHULDO��ZKLOH�KH�VKRZV��DW�OHDVW�
IRU�ZKDW�ZH�KDYH�VHHQ��D�UHOHYDQW�VFLHQWL¿F�DXWRQRP\187��

185 �1RWLFH�WKH�XQXVXDO�DQG�HPEOHPDWLF�IDFW�WKDW�WKH�V\QWDJPD�µdoctior et melior¶�LV�VLPLODU�
WR�WKH�RQH�SUHVHQW�LQ�&LF���Brut.���������ZLWK�UHIHUHQFH�WR�6HUYLXV��VHH�supra����������D�SDU�
DOOHOLVP�DOUHDG\�EULOOLDQWO\�FDXJKW�E\�neGri��3HU�XQD�VWLOLVWLFD�GHL�'LJHVWL�GL�$OIHQR��S������
���� �&I���RQ�VXFK�LVVXH��'������������8OS�����ad ed.��±�FI��lenel��Palingenesia��,,��F������Q��
�����8OS����µEst autem personalis haec actio et ei competit qui in rem acturus est qualicum-
que in rem actione, etiam pigneraticia Serviana sive hypothecaria, quae creditoribus com-
petunt¶�±�DERXW�ZKLFK�FI��*��Grosso��,�SUREOHPL�GHL�GLULWWL�UHDOL�QHOO¶LPSRVWD]LRQH�URPDQD��
/H]LRQL�XQLYHUVLWDULH��7RULQR��������S������I���MArrone��Actio ad exhibendum��S������II���
�ZLWK�GRXEWV��burrillo��Contribuciones al estudio de la ‘actio ad exhibendum’������DQG�Q��
�����DQG�$��WAtson��µ$FWLR�VHUYLDQD¶�DQG�µDFWLR�K\SRWHFDULD¶��D�FRQMHFWXUH���LQ�©6'+,�ª��
;;9,,��������S������II�
187  See supra��Q�������� :H�FRXOG�DOVR��IRU� LQVWDQFH��XVHIXOO\�H[DPLQH��EHFDXVH�RI� WKH�
SUHVHQFH�RI�VRPH�SUR¿OHV�QRW�H[WUDQHRXV�WR�WKH�LQYHVWLJDWLRQ�QRZ�FRQFOXGHG��'����������
�$OI����dig. ab anon. epit.��±�FI��lenel��Palingenesia��,��F�����Q������$OI���±��µCaesar cum 
insulae Cretae cotorias locaret, legem ita dixerat: ‘ne quis praeter redemptorem post idus 
0DUWLDV�FRWHP�H[�LQVXOD�&UHWD�IRGLWR�QHYH�H[LPLWR�QHYH�DYHOOLWR¶��&XLXVGDP�QDYLV�RQXVWD�
FRWLEXV�DQWH�LGXV�0DUWLDV�H[�SRUWX�&UHWDH�SURIHFWD�YHQWR�UHODWD�LQ�SRUWXP�HUDW��GHLQGH�LWH-
UXP�SRVW�LGXV�0DUWLDV�SURIHFWD�HUDW��&RQVXOHEDWXU��QXP�FRQWUD�OHJHP�SRVW�LGXV�0DUWLDV�H[�
insula Creta cotes exisse viderentur. Respondit, tametsi portus quoque, qui insulae essent, 
RPQHV�HLXV�LQVXODH�HVVH�YLGHUHQWXU�� WDPHQ�HXP��TXL�DQWH�LGXV�0DUWLDV�SURIHFWXV�H[�SRUWX�
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emblematic cases of «logical conflict» between «quæstio» and «responsum»

$W�WKH�VWDWH�RI�RXU�NQRZOHGJH��QR�DQDORJ\�FDQ�EH�LQIHUUHG�IURP�WKH�FRQ�
WHQW�RI�WKH�responsa�DVFULEHG�WR�6HUYLXV��QHLWKHU�IURP�ZKLFK�WKDW�ZHUH�OHIW�WR�
XV�±�WKRXJK�DOZD\V�E\�DQRWKHU�MXULVW�±�LQ�D�YHUVLRQ�SUREDEO\�VLPLODU�WR�WKH�
RULJLQDO��RU��KRZHYHU��QRW�WRR�IDU�IURP�LW188�

7KXV��D� IXUWKHU�FRQ¿UPDWLRQ�VHHPV� WR�EH� IRXQG� WR� WKH�¿QH�SDJH�RI� WKH�
HVVD\�WKDW�*LRYDQQL�1HJUL�GHGLFDWHG�WR�WKH�VWLOLVWLF�RI�WKH�DOIHQLDQ�corpus��
ZKHUH� LW� LV�REVHUYHG�ZKDW� IROORZV��©FRPH�DFFDGH�QHL�GLVHJQL�HQLJPLVWLFL��
RYH�FRQJLXQJHQGR�GHL�SXQWL�VL�RWWLHQH�XQ¶LPPDJLQH��q�SRVVLELOH�ULQWUDFFLDUH�
LQ�XQ�PLFURFRQWHVWR�� DVVXQWR�TXDOH� LSRWHVL�GL� ODYRUR��XQ� UHWLFRODWR�GL� FRU�
ULVSRQGHQ]H�VWLOLVWLFKH� �QRQ�VROWDQWR� OHVVLFDOL�R�JUDPPDWLFDOL��FKH��SXU� WH�
QHQGR�FRQWR�GHO�JHQHUH�OHWWHUDULR�H�GHJOL�VWDQGDUV�GHO�OLQJXDJJLR�WHFQLFR��q�
GLI¿FLOH�VRWWUDUUH�DOOD�SUHVHQ]D�XQLWDULD�GL�XQ�DXWRUH��4XHVWR�UHWLFRODWR�QRQ�
SRWUj�PDL�ULYHODUH�XQ¶LPPDJLQH�FRPSLXWD��PD�DOPHQR�OD�VWUXWWXUD�GHO�FRQWH�

esset et relatus tempestate in insulam deductus esset, si inde exisset non videri contra legem 
IHFLVVH��SUDHWHUHD�TXRG�LDP�LQLWLR�HYHFWDH�FRWHV�YLGHUHQWXU��FXP�HW�H[�SRUWX�QDYLV�SURIHFWD�
esset¶��8QXVXDO��DW�WKH�¿UVW�UHDGLQJ�RI�WKH�WH[W��LV�WKH�SUHVHQFH�DW�WKH�EHJLQQLQJ�RI�WKH�QDPH�
µCaesar¶� ZKLFK�FRXOG�EH�ZULWWHQ�LQVWHDG�RI�µcensor¶��,�EHOLHYH��DFWXDOO\�� WKLV� LV�D�VRUW�RI�
LQWHOOHFWXDO�VKRUW�FLUFXLW�VXIIHUHG�E\�WKH�FRS\LVW�±�EXW�QRW�UHPDUNHG�E\�WKH�FULWLFV�>FI��©,QGH[�
LQWHUSRODWLRQXPª��,,,�±�cur.�(��leVy, e. rAbel�±�:HLPDU��������F�������ZKR�GR�QRW�PHQWLRQ�
WKH�IUDJPHQW�DQG�VHH�)��Wubbe��Vi tempestatis�� LQ�©0pODQJHV�)��6WXUPª��/LqJH��������S��
����@��D�PLVWDNH�WKDW�FRXOG�KDYH�EHHQ�IDYRXUHG��IURP�RQH�VLGH��PD\EH�E\�WKH�IDFW�WKDW�&DLXV�
-XOLXV�&DHVDU�REWDLQHG�±�DPRQJ�WKH�RWKHUV�±�HYHQ�WKH�FHQVRULDQ�SRZHU��i.e.�ZKDW�ZDV�FDOOHG�
SUDHIHFWXUD�PRUXP��EXW�VHH�)��de MArtino��6WRULD�GHOOD�FRVWLWX]LRQH�URPDQD��,,,��1DSROL��
������S��������EXW��PRVWO\��E\�WKH�IDFW�WKDW�LQVLGH�WKH�lex dicta�DQG�WKH�responsum WKH�idus 
Martias�LV�PHQWLRQHG��D�GDWH�WKDW�ZDV�IDWDO�±�DV�LW�LV�XQLYHUVDOO\�NQRZQ�±�IRU�WKH�GLFWDWRU��VHH�
6XHW���Caes. ����������%XW��PRVW�RI�DOO��WKH�DUWLFXODWHG�DQG�SDUWLFXODUO\�FRPSOH[�±�VR�WKDW�LW�
VRXQGV�LQWULFDWH�±�DQVZHU�RI�WKH�MXULVW�VHHP�WR�EH��D�ELW�ODERULRXVO\��DLPHG�WR�IDFH�WKH�SUHP�
LVH�DFFRUGLQJ�WR�ZKLFK�WKH�VKLS�RI�WKH�WKLUG�SDUW\��µquidam¶��LV�©VWRULFDOO\ª�JRW�RXW�IURP�WKH�
KDUERXU�DIWHU�WKH�LGLV�RI�0DUFK��WKXV�©REMHWLYHª�YLRODWLQJ�WKH�UHVHUYH�FODXVH�LQ�IDYRXU�RI�WKH�
FRQFHVVLRQDLUH��7KLV�ODWWHU��WKHUHIRUH��FRXOG�DVVHUW�KLV�ULJKW�±�EXW�VXFK�SRVVLELOLW\�PXVW�QRW�
EH�FRQVLGHUHG�DV�UHOHYDQW��RQ�WKH�FRQWUDU\��WKDQNV�WR�WKH�SUHVHQFH�RI�vis maior �WKDW�LV��LQ�RXU�
VSHFL¿F�FDVH��WKH�vis venti���&I���WKRXJK��DOUHDG\�WKH�UHPDUNV�RI�*��neGri��Sulle ‘concessioni’ 
minerarie nel diritto romano�� LQ�©,�UDSSRUWL�FRQWUDWWXDOL�FRQ�OD�SXEEOLFD�DPPLQLVWUD]LRQH�
QHOO¶HVSHULHQ]D�VWRULFR�JLXULGLFDª� 1DSROL��������S�����
���� �&I��� LQ�SDUWLFXODU��'��������������DQG�'�������������� �$OI����dig. a Paul. epit.���'��
�������SU���'������������DQG�'�������������,DY����ex post. Lab.���'�������������,DY����ex post. 
Lab.���'������������DQG�'�����������,DY����ex post. Lab.���'�������������,DY����ex post. Lab.���
$XO��*HOO���noct. att.���������'���������,XO��O�V��de ambig.���'����������3RPS����ad Sab.���'��
����������3RPS����ad Sab.���'����������SU���3RPS����ad Sab.���'�����������0DUFHOO�����dig.���
'���������� �3DS�����quaest.���'���������� �3DS�����quaest.���'�������������SU�� �3DXO����ad 
ed.���'���������SU��DQG������3DXO�����ad ed.���'����������3DXO�����ad ed.���'������������8OS�����
ad ed.���'�����������8OS�����ad ed.���'��������������8OS�����ad ed.���'����������SU��DQG�'��
�����������8OS�����ad Sab.���OLVW�TXRWHG�IURP�MiGliettA��‘Servius respondit’��FDS��,,�
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massimo miglietta

VWR�>«@�GLUHL�GL�Vu�>DV�LW�KDSSHQV�LQ�WKH�HQLJPLVWLF�GUDZV��ZKHUH��FRQQHFWLQJ�
VRPH�SRLQWV�RQH�WR�WKH�RWKHU��D�SLFWXUH�LV�REWDLQHG��LW�LV�SRVVLELOH�WR�WUDFH�LQ�D�
PLFUR�FRQWH[W��ZKLFK�ZH�DVVXPH�WR�EH�RXU�ZRUN�K\SRWKHVLV��D�QHW�RI�VWLOLVWLF�
FRUUHVSRQGHQFHV��QRW�RQO\�OH[LFDO�RU�JUDPPDWLFDO��WKDW��WKRXJK�WKH�OLWHUDU\�
JHQUH�DQG�WKH�VWDQGDUGV�RI�WKH�WHFKQLFDO�ODQJXDJH�VKRXOG�EH�WDNHQ�LQWR�GXH�
DFFRXQW��LW�LV�GLI¿FXOW�WR�FRQVLGHU�ZLWKRXW�VXSSRVLQJ�WKH�SUHVHQFH�RI�RQH�RQO\�
DXWKRU��6XFK�QHW�FDQQRW�HYHU�UHYHDO�D�FRPSOHWH�SLFWXUH��EXW�,�ZRXOG�VD\�LW�FDQ�
UHYHDO�>«@�DW�OHDVW�WKH�VWUXFWXUH�RI�WKH�FRQWH[W@ª189 190�

���� �&I��neGri��3HU�XQD�VWLOLVWLFD�GHL�'LJHVWL�GL�$OIHQR��S������
���� 5HVHDUFK�FDUULHG�RXW� LQVLGH� WKH�VSHFLDO� UHVHDUFK�SURMHFW�©pAt-csrª��¿QDQFHG�E\� WKH�
DXWRQRPRXV�3URYLQFH�RI�7UHQWR��DQG�WLWOHG�©$FFHVVR�DSHUWR�DOOD�FRQRVFHQ]D�VFLHQWL¿FD�H�
VLVWHPD�WUHQWLQR�GHOOD�ULFHUFD��SUR¿OL�JLXULGLFL�>RSHQ�DFFHVV�WR�WKH�VFLHQWL¿F�NQRZOHGJH�DQG�
7UHQWR¶V�UHVHDUFK�V\VWHP��MXULGLFDO�SUR¿OHV@ª��8QLYHUVLW\�RI�7UHQWR��)DFXOW\�RI�/DZ��S�L���
0DXUL]LR�0DQ]LQ��UHVSRQVLEOH�IRU�WKH�5RPDQ�ODZ�DUHD��0DVVLPR�0LJOLHWWD��


