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 com

parative
view
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an

EU
 perspective
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ersp
ective

•
II. B

rief com
parative

overview
(1)

–
A
. S

everaldistinctions
possible

–
B
. S

ubstantive
land law

 and
land 

registration
law

•
EU

 law
 follow

s
its

ow
n

path
(cf. the

K
ubicka

case, interpreting
the

S
uccession

R
egulation)



Facu
lteit d

er R
ech

tsg
eleerd

h
eid

 /
 Facu

lty of Law

A
 com

p
arative

view
 from

an
EU

 
p

ersp
ective

•
II. B

rief com
parative overview

 (2)

–
C
. Positive v. N

egative system
s

–
D

. Title v. D
eeds

–
E. R

ole of the registrar
–

F. W
ho has access (privacy, role of G

D
PR

)
–

G
. Evidence
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ective

•
III. EU

 perspective
(1)

–
Land registration

data m
ay

com
e

w
ithin

the
am

bit
of the

EU
’s

new
 5th freedom

: 
free flow

 of data
•

S
ee the

draft R
egulation

on a fram
ew

ork
of 

non-personal data in the
European U

nion
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•
III. EU

 perspective
(2)

“The w
orld is w

itnessing a dram
atic increase in the am

ount and variety 
of data being produced. A

longside the data created by billions of people 
using digital devices and services for personal and professional reasons, 
and the data generated by the increasing num

ber of connected objects, 
there is data from

 research, from
 digitised

literature &
 archives and from

 
public services such as hospitals and land registries. This "B

ig D
ata" 

phenom
enon creates new

 possibilities to share know
ledge, to carry out 

research and to develop and im
plem

ent public policies.

C
om

m
unication on a European C

loud Initiative, p. 2
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•
III. EU

 perspective
(3)

–
Technology is bypassing

both
positive

and
negative

EU
 integration

–
A
lthough

land registries
provide

inform
ation on (rights

in) im
m

ovables, the
digital form

at of that
inform

ation (“data”) 
m

akes
that

inform
ation a m

ovable
and

thus
of a potentially

cross-border nature
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•
III. EU

 perspective
(4)

–
This

w
as, in fact, the

background of the
C
R
O

B
EC

O
 project

•
H

ow
ever, C

R
O

B
EC

O
 cam

e
too

early
(and

did
not

fit very
w

ell w
ithin

the
practice

regarding
art. 345 TFEU

: no integration
w

ithout 
reciprocity), but did

raise
aw

areness
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•
III. EU

 perspective
(5)

–
C
R
O

B
EC

O
 w

as based
on three

pillars:
•

Technologicaldevelopm
ents

(interoperability)
•

N
ational acceptance, flow

ing
from

private 
internationallaw

•
N

o change of substantive
law

 w
as envisaged
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•
III. EU

 perspective
(6)

–
The aim

of IM
O

LA
 is to

create
a European 

Land R
egister D

ocum
ent +

“Im
plem

ent a publication engine that takes a 
request and form

ats the results in a standard 
predefined form

”.



Facu
lteit d

er R
ech

tsg
eleerd

h
eid

 /
 Facu

lty of Law

A
 com

p
arative

view
 from

an
EU

 
p

ersp
ective

•
III. EU

 perspective
(7)

–
IM

O
LA

 does not
link land registries, but 

provides
a uniform

 extract
–

H
ow

ever, any
uniform

 extract in digital 
form

at dem
ands

interoperability
–

The form
 w

illhave to
be

accepted
by

each
nationallegalsystem

–
N

o substantive
law

 changes are envisaged
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•
IV

. U
nintended

im
pact? (1)

–
C
ould

IM
O

LA
 result

in crypto-
harm

onisation?
•

D
igitalisation

cannot
take place

w
ithout 

standardisation: IM
O

LA
 w

illcreate
a standard 

e-docum
ent

•
O

nce
a docum

ent has been standardised, non-
law

yers
m

ight
not

perceive
the

different legal
background and

different degrees
of evidence
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•
IV

. U
nintended

im
pact? (2)

–
C
ould

IM
O

LA
 result

in crypto-
harm

onisation?
•

The extensive
com

parative
legalresearch 

underlying
the

form
 as such

is unknow
n

to
its

users
•

U
sers m

y
invoke

the
standardised

(for
them

: 
“EU

”) nature of the
docum

ent as an
argum

ent 
that

the
inform

ation is m
eant

to
circulate

(“data”) and
can

be
relied

upon
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•
IV

. C
oncluding

rem
arks

–
C
om

parative
overview

–
EU

 perspective
–

C
rypto-harm

onisation?
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A
 bit of H

istory (1/4)

T
he term

 “O
ntology” originates from

 ancient philosophy.
Philosophy of existence: essence vs. existence.
A

ncient G
reece: T

hey w
anted to find the essence of things, 

even through changes:
W

hat happens w
ith a seed that germ

inates and grow
s to be a tree? 

W
hen does it stop being a seed?

Parm
enides: T

here are no changes; som
ething that exist, never stops 

existing (the seed does not transform
, its our senses that perceive 

them
 in a different form

).
A

ristotle: T
he seed is a non com

pleted tree. T
he tree sim

ply has 
changed its m

ode of existence  (never stopped being a tree).
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A
 bit of H

istory (2/4)

M
iddle A

ges : focuses on the “universals”, in contrast to 
“individuals”.

In the m
odeling of know

ledge:
U

niversals: M
an, Book, C

om
puter. (a type, a property, or a relation)

Individuals: A
nabel, this book, m

y com
puter. (refers to a person or to any 

specific object in a collection )
W

illiam
 of O

ckam
 (English Franciscan friar and scholastic philosopher) 

: O
nly individuals exist, rather than supra-individual universals. T

hese 
are the products of abstraction from

 individuals by the hum
an m

ind.
M

odern A
ge: T

he essence com
es from

 the perception.
José O

rtega y G
asset: T

he w
orld depends from

 the person that 
perceive it.
Inform

ation System
s: Every system

 can represent the w
orld in 

different form
s, depending on its purpose. 
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A
 bit of H

istory (3/4)

C
ontem

porary A
ge (X

X
-X

X
I): T

he focus of attention is on the Inform
ation 

Sciences.
T

heoretical bases appear w
ith Form

al O
ntology: A

xiom
atic, form

al and 
system

atic developm
ent of the logic in all the form

s and m
odes of existence 

(form
al properties, entities classification, categories for m

odeling the w
orld, 

etc.).

O
ntological Engineering: A

ctivities that concern the process of ontology 
developm

ent, m
ethodologies, techniques, languages etc.
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A
 bit of H

istory(4/4)

A
t the beginning of the  90s:  Efforts have started on the 

construction of ontologies from
 scratch, on reusing other 

pre-existing ontologies, and for sem
i-autom

atizing m
ethods 

for reducing the know
ledge acquisition phase.

Every group used its ow
n principles.

T
he absence of som

e com
m

on guides im
peded its 

developm
ent.

In 1996: T
he 1

stC
ongress on O

ntological Engineering.
In 1997: T

he 2
nd

C
ongress: U

se of m
ethodologies for the 

design and evaluation of ontologies.
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System
s of K

now
ledge:  advantages &

 disadvantages

O
ntologies advantages for A

pplications

`
Im

prove reusability and 
interoperability

`
Im

provem
ent on Searches

`
Im

provem
ent of navigation

`
T

hey can perm
it inferences

`
C

ontribute coherence and 
consistency rules

O
ntologies disadvantages for A

pplications

`
M

ore useful w
hen m

ore com
plex, but:

`
Increases the creation difficulty

`
V

isualization problem
s

`
It is difficult to find ready-m

ade ontologies 
to m

atch user’s need.
`

T
he size of the resource (ontology)  is 

inversely proportional to its specificity.

`
A

ll m
ethodologies have 2 great problem

s:
`

Bottleneck on the know
ledge acquisition

`
D

ifficulties on validation by dom
ain 

engineers.
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D
efinition and com

ponents (1/2)

D
istinct definitions of  “ontology”:

D
efines the term

s and concerning relationships on a vocabulary of a determ
ined area, 

and the rules for com
bining term

s and relationships for extending the vocabulary. 
(N

eches et al., 1991).

Is an explicit specification of a conceptualization (G
ruber, 1993).

Is a form
al specification of a shared conceptualization (Borst, 1998).

Is a form
al and explicit specification of a shared conceptualization (Studer

et al., 1998):
C

onceptualization : A
bstract m

odel of a phenom
enon of reality w

ith its relative concepts.
Explicit: the concepts, their types and restrictions are explicitly defined.
Form

al: R
eadable by a m

achine.
Shared: w

ith consensual know
ledge (accepted by a com

m
unity).

Is a set of logical axiom
s designed for understanding the required significance of a 

vocabulary (G
uarino, 1998).

H
eavy ontologies vs. Light O

ntologies (only indicate subsum
ption

relations 
betw

een concepts).
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D
efinition and com

ponents (2/2)

O
ntology C

om
ponents:

C
lasses: C

oncepts, abstract or specific. C
lasses in an ontology should 

be organized in taxonom
ies.

R
elationships: A

ssociation betw
een dom

ain concepts. Protegé
supports 

only binary relationships: r
e
l
(
d
o
m
a
i
n
,
 
r
a
n
g
e
)
,
 

w
hich are 

represented by “object properties” (slots).
Functions: Is a special type of relationship in w

hich one of the 
relationship’s elem

ents is the result of a form
ula

A
xiom

s (restrictions) / R
ules: U

sed for m
odeling sentences that are 

true. T
hey represent know

ledge that can not be form
ally defined w

ith 
the rest of the term

s. Should be used to preserve consistency.
Instances: U

sed for representing elem
ents or individuals of an 

ontology.
Properties

(and
their

values)ofthe
above

com
ponents
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O
ntology Types

Equilibrium
 am

ongst reusability &
 usability:
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D
esign Principles

C
larity: C

om
m

unicate the significance of term
s.

Be language independent.
Extensibility: A

nticipate the shared use of the vocabulary.
C

oherence: T
he inferences that are realized should be 

consistent w
ith the definitions of the ontology.

M
inim

al ontological com
prom

ise: C
om

prom
ises should be 

kept to a m
inim

um
, but guaranteeing the essentials. (D

ates in 
A

m
erican or English form

at)
O

ther principles:
C

lasses and their subclasses should be w
ell defined w

ith disjunctive 
and exhaustive know

ledge.
N

am
e standardization
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M
ethodologies

• M
ethontology:  is a series of activities for realizing a m

ethodology. 
C

om
plicated but very near to the w

orld of Softw
are Engineering. U

seful in 
dynam

ic and com
plex dom

ains
• U

schold’s m
ethodology 

• O
T

K
 M

ethodology
• Toronto V

irtual Enterprise (TO
V

E): It has m
anagem

ent properties and is 
used w

hen the purpose is clear.
• D

escriptive O
ntology for Linguistic and C

ognitive Engineering (D
O

LC
E)
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M
ethodology M

ET
H

O
N

TO
LO

G
Y

 (1/6)

`
G

óm
ez-Pérez et al. 
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M
ethodology M

ET
H

O
N

TO
LO

G
Y

 (2/6)

C
onceptualization Tasks:
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M
ethodology M

ET
H

O
N

TO
LO

G
Y

 (3/6)

`
TA

SK
 1: C

onstruct a glossary of 
term

s. Every term
 that w

ill be part 
of the ontology should include a 
brief definition such as synonym

s 
and acronym

s, their type etc.

`
TA

SK
 2: C

onstruct taxonom
ies in 

order to classify concepts. 
`

R
esult: O

ne or m
ore taxonom

ies 
w

here the concepts are classified . 
`

T
he taxonom

y should be created 
according to the relationships: 
`

Subclass-of. 
`

D
isjunctive decom

position.
`

Exhaustive decom
position. 

`
Partition.
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M
ethodology M

ET
H

O
N

TO
LO

G
Y

 (4/6)

`
TA

SK
 3: D

escribe the 
existing relationships 
am

ongst concepts of the 
ontology, or am

ongst other 
existing ontologies. T

his w
ill 

give rise to the relations 
diagram

.  

`
TA

SK
 4: C

onstruct the 
concepts dictionary, in 
w

hich the principle instances 
of concepts are included, the 
class and instance attributes, 
and their relationships w

ith 
other concepts.
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M
ethodology M

ET
H

O
N

TO
LO

G
Y

 (5/6)

TA
SK

 5: describe in detail 
every relation that appears in 
the relations diagram

 (Task 
3). T

his w
ill give place to the 

relations table.
TA

SK
 6: D

escribe in the table 
of instance attributes each 
instance attribute that 
appears in the concepts 
dictionary (Task 4).

TA
SK

 7: D
escribe in the table 

of class attributes each class 
attribute that appears in the 
concepts dictionary (Task 4).
TA

SK
 8: D

escribe in detail 
each constant in the table of 
constants. T

hese constants 
are inform

ation relative to 
the stable dom

ain, sim
ilarly 

to m
athem

atical constants.
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M
ethodology M

ET
H

O
N

TO
LO

G
Y

 (6/6)

`
TA

SK
 9: D

efinition of form
al 

axiom
s

for specifying 
restrictions.

`
TA

SK
 10: D

efinition of rules, 
for inferring know

ledge, 
such as inferring values in 
the attributes, instances of 
relationships, etc.

TA
SK

 11: D
escribe som

e 
instances of the ontology. 
(optional)
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Languages Evolution (1/2)

O
ntologies m

arkup languages:
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Spectrum
 of K

now
ledge

W
eak Sem

antic

Strong sem
antic

R
elational 

M
odel

Schem
a

Entity R
elations

ER
 Extension X
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R
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M
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W

L
 / 

R
D

F / 
R

D
FS

T
H

E
S
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Languages Evolution (2/2)

R
em

em
ber:

O
ntologies’ languages should perm

it the w
riting of explicit and form

al 
conceptualizations.
T

he m
ain requisites are :

A
 w

ell defined syntax.
Possibility of efficient reasoning.
Sufficient sem

antic w
ealth.

T
he richer the language, the m

ore inefficient is its reasoning, up to the point of 
being “incom

putable”.
W

e need to com
prom

ise am
ongst those tw

o things.
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O
W

L

W
eb O

ntology Language (O
W

L) (2004): is based on R
D

F(S).
H

as 3 layers:
O

W
L Lite: Sm

all subset based on fram
es, but w

ith som
e reasoning.

O
W

L D
L: Subset of First O

rder Logic (FO
L) nam

ed D
escription Logics. 

Its inference capacity is now
 potent and decision based.

O
W

L Full: R
D

F Extension, perm
itting m

etaclasses. 

Various Syntaxes:
A

bstract syntax (conceptualization): C
orresponds to the com

m
on 

D
escription Logic (D

L), easy to read and w
rite

R
D

F/X
M

L (im
plem

entation): C
an be w

ritten as an R
D

F docum
ent.
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SKO
S

SKO
S (Sim

ple K
now

ledge O
rganization System

) is an O
W

L 
ontology to represent know

ledge organizations system
s 

(K
O

S) such as thesauri, classifications, subject headings, 
taxonom

ies, etc.
SKO

S consider those system
s as sets of concepts identified 

w
ith U

R
Is and grouped into a concept schem

e.
SKO

S concepts can be linked
to each other using hierarchical and 

associative sem
antic relations.

SKO
S concepts can be docum

ented
w

ith notes of various types: 
scope notes, definitions, editorial notes, etc.
SKO

S concepts can be grouped
into collections, w

hich can be 
labeled and/or ordered.
SKO

S concepts of different concept schem
es can be m

apped. 
SKO

S provides four basic types of m
apping link: hierarchical, 

associative, close equivalent and exact equivalent.
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C
ore Vocabulary: D

ublin C
ore

M
etadata for discovering resources: adm

inistrative, descriptive, 
use, preservation, structural or technical detail inform

ation.
O

pen standard
Fifteen core elem

ents:
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R
easoning and Inferences –

Its im
portance

W
hy is reasoning im

portant?
Tests the consistency of the ontology and its know

ledge.
Test the consistency of the relationships 
C

lassifies autom
atically instances in classes.

W
hen is it im

portant?
W

hen w
e design big ontologies, and w

e are m
any.

W
hen w

e integrate and/or share ontologies from
 various sources.

W
hen w

e edit/change the ontology

So w
e need:

Sem
antic is a prerequisite in order to support inference.

U
se autom

atic reasoners that already exist for those form
alism

s.
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D
evelopm

ent Tools
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Legal term
inology and com

parative law
: 

the role of the operational rules

Prof. D
r. Elena Ioria

tti
Trento University

(Italy), Faculty
of Law



C
om

parative Law

C
om

parative la
w

 asa
 science (20°

century)
X

«Society of com
parative law

» (London) a
nd «Société

de Legislation
C

om
parée» (Paris)

X
C

om
parative  law

 w
asintrod

uced
in Italy

in the 20°C
entury by prof. 

Rod
olfo Sacco (University

of Turin, A
ccadem

ia N
a

zionale d
ei Lincei)

X
A

cadem
ic

cha
irsin com

pa
rative law

 



C
om

pa
rative Law

X
Science

X
Know

led
ge

X
M

ethod
ology



Know
led

ge

D
ata = lega

lrules(norm
s)



The opera
tionalrules

Show
 asthe system

really
w

orks…
…

...b
eyond

d
efinitionsand

 the legallanguage

-



A
) M

ethodology:
the Theory

of the Form
ants

Legislation, constitutions, decrees(legislative form
ant)

C
ase law

 (case law
 form

ant)

Scholarly
w

rittings(doctrinalform
ant)

R
. S

A
C

C
O, Legal Form

ants: A D
ynam

ic
Approach

To C
om

parative Law
, in The Am

erican Journal of 
C

om
parative Law

, Volum
e 39, Issue

1, 1 January
1991, p. 1 ff.



The form
ants

Lega
l

rules
ca

n
b

e
found

in
the

d
ifferent

form
a

nts
of

the
various

countries(lega
lsystem

s)



Exam
ple

1:l’erede apparente

A
person

w
ho

believes
him

self
to

be
heir

disposes
of

property
(he

has
inherited)

to
a

third
person,w

ho
is

in
good

faith.

The
transfer

is
valid

in
Italy,

under
the

definition
«trasferim

ento
dell’erede

apparente
alterzo»)

R
.

S
A

C
C

O,
Legal

Form
ants:

A
D

ynam
ic

Approach
To

C
om

parative
Law

,
in

The
Am

erican
JournalofC

om
parative

Law
,Volum

e
39,January

1991.



The form
ants

Ita
ly

C
od

e art. 534: yes 
C

ase law
: yes

D
octrine: yes

Fra
nce

C
od

e: X*
C

ase law
: yes

D
octrine: no

Belgium
C

od
e: X

C
ase law

: no
D

octrine: no

*This
is

a
 theoreticalcase. N

ote tha
tthe legislative form

a
ntm

ightha
ve

changed
a

fter
the French reform

of the la
w

 of contractof 2016.



The operationalrules

The
definition

«trasferim
ento

dell’erede
apparente

al
terzo»

is
present

only
in

the
Italian

legal
language,

but
the

sam
e

operational
rule

exists
in

France
too

(case
law

form
ant).



The operationalrules

The
theory

of
the

form
ants

d
raw

s
a

d
istinction

betw
een

the
opera

tiona
l(w

orking
rules),

the
rea

l
practicesofa

legalsystem
…

…
…

a
nd

the
d

efinitions
(legal

langua
ge),

the
sym

bolic,
linguistic

set
utilized

by
the

jurists
to

d
ecribe

the
legalrules.



Exam
ple

2:m
ed

ica
lm

alpractice

In
A

m
erican

law
m

ed
icalm

alpractice
is

classified
as

a
Tort,w

hereas
in

Fra
nce

itisconsidered
a

Breach
ofC

ontrac.

French
law

on
contractualliability

is
strict,so

that
the

victim
d

oes
not

need
to

prove
thatthe

d
octorw

asin
fault.

In
Usa

tortious
law

m
ed

icalm
alpractice

is
based

on
negligence

and
so

the
victim

ha
sto

prove
the

d
octor’sfault.

The tw
o

system
sare apparently

atopposite

P.G
.

M
onateri,

The
A
BC

o
f

c
o
m
p
a
ra
tive

la
w
:

le
g
a
l

fo
rm
a
nts

a
nd

c
o
m
p
a
riso

n,
a

t
https://w

w
w

.researchgate.net/publication/290574779_A
BC

_of_C
om

pa
rative_Law

_Legal_Form
ants_a

nd_C
om

pa
rison



M
ed

ica
lm

alpractice

French
ca

se
la

w
ha

s
introd

uced
a

d
istinction

betw
een

tw
o

d
ifferent

kind
of

contra
ctua

l
obligations

:o
b
lig
a
tio
ns
d
e
m
o
ye
n

a
nd

o
b
lig
a
tio
ns

d
e
re
sulta

t:

X
in

routine
m

ed
ica

lopera
tions

a
d

octoris
undera

d
uty

d
e
re
sulta

t
and

so
the

victim
of

a
d

am
a

ge
ha

snotto
prove

the
fa

ultofthe
d

octor;
X

in
non

routine
opera

tions
the

d
octor

is
under

a
d

uty
d
e
m
o
ye
n,w

hich
m

ea
ns

that
he

just
prom

ised
to

use
his

professional
skill,

a
nd

so
the

victim
of

a
d

a
m

a
nge

m
ust

prove
a

d
octor's

fa
ult,

to
b

e
com

pensa
ted

.

P.G
.

M
ona

teri,
The

A
BC

o
f

c
o
m
p
a
ra
tive

la
w
:

le
g
a
l

fo
rm
a
nts

a
nd

c
o
m
p
a
riso

n,
a

t
http

s://w
w

w
.researchga

te.net/pub
lication/290574779_A

BC
_of_C

om
para

tive_La
w

_Lega
l_Form

ants_a
nd

_C
o

m
pa

rison



M
ed

ica
lm

alpractice

A
m

erica
n

courts(case
la

w
):

in
routine

m
ed

ical
operations

the
courts

apply
the

d
octrine

re
s
ip
sa

lo
q
uitur,so

the
victim

's
d

am
age

is
evidence

of
the

d
octor's

fault
and

the
victim

isnotrequired
to

prove
it.

Res
ipsa

loquitur
is

not
applied

in
non

routine
operations,

and
so

the
victim

m
ustprove

tha
tthe

d
octorw

asin
fault.

P.G
.

M
ona

teri,
The

A
BC

o
f

c
o
m
p
a
ra
tive

la
w
:

le
g
a
l
fo
rm
a
nts

a
nd

c
o
m
p
a
riso

n,
a

t
https://w

w
w

.resea
rchgate.net/publica

tion/290574779_A
BC

_of_C
om

parative_Law
_Legal_Form

ants_a
nd

_C
om

parison



The operationalrulesin m
ed

icalm
alpractice

The d
efinitions(legallanguage) are d

ifferent…
…

Usa: tort(tortiusiability)
France:  contra

ct(contractuallia
bility)

…
…

.and a
ssum

e d
ifferentlega

lrules: 
France: victim

ha
snotto prove the d

octor’sfa
ult;

Usa
: victim

need
sto prove the d

octor’s
fa

ult.

The opera
tive, w

orking
rulesare  the sam

e
in Usa

 and France:
In routine casesvictim

sd
o notneed

to prove the fa
ult.

In non routine ca
sesvictim

sm
ust prove the d

octor’s
fa

ult. 



B) M
ethod

ology: the Factualapproach

H
ow

 operationa
lrulesare 

collected

-
Q

uestionna
ires;

-
N

ational a
nsw

ersa
nd

 reports;
-

Finalreports.



The Factualapproa
ch

X
Level 1:

M
r. W

hite believeshim
selfto be heirand disposesof property

(he has
inherited

) to M
r. Blue, w

ho
isin good

faith. 

1: Isthistra
nsfer of property

valid
in yourlegalsystem

?
2. Ifyes, w

here
isthe rule

form
ulated?

3. Ifno, can M
r. W

hite recoverproperty? Ifyes, und
er w

hich
conditions?

O
pertive

rulesof allthe countries(legalsystem
s) involved

.



C
) M

ethod
ology: genotypesand

 
fenotypesThe construction

of the com
m

on system

X
G

enotype
Elem

entsthatare fund
am

enta
lof a

 sp
ecific

category.

X
Fenotype

The rea
lcha

ractersof the operationalrulespresentin the d
ifferentlegalsystem

s.

W
hen

som
e of those

chara
cters

coincid
e w

ith the fond
am

entalelem
entsof the 

genotype, the operationalrule
belongsto thatsp

ecific
category. 

X
R. Sa

cco, Legal Form
ants: A

 D
ynam

ic
A

pproach
To C

om
parative Law

, in The A
m

erican Journal of C
om

parative 
Law

, V
olum

e 39, January
1991.



G
enotypesa

nd
 fenotypes. Exam

ple
n. 1

The C
onstruction of the com

m
on system

X
G
E
N
O
T
Y
PE

-
Transfer of property

by som
eone

acting
asan heir.

-
G

ood
faith

of the receiving
person. 

X
F
E
N
O
T
Y
PE

A
llthe countriesin w

hich
these

elem
entsare present…

…
..

…
.regardlessothercharacters, for instance

the good/bad
faith

of the pretended
heir

and otherdetalis.



The Fa
ctua

lapproach

X
Level 2: 

In 2017 M
r. G

reen und
erw

entan append
ectom

y
(routine opera

tion) 
butcontracted

an infection
d

uring
the operation.

1.
C

an M
r. G

reen take a
ction

for com
pensation

againstthe d
octor?

2.
Ifyes, w

hatisM
r. G

reen required
to prove?

3.
Particularly, m

ust M
r.G

reen prove the d
octor’sfault? 



The Factua
lapproach

X
Level 2: 

In 2017 M
r. G

reen und
erw

entan hearttransplant(non routine 
operation) buta

fterthe surgery
he need

ed
the supportof the hea

rt
m

achine anyw
ay.

1.
C

a
n M

r. G
reen ta

ke action
for com

pensation
aga

instthe d
octor?

2.
Ifyes, w

hatisM
r. G

reen required
to prove?

3.
Pa

rticularly, m
ust M

r, G
reen prove the d

octor’sfault?



G
enotypesand

 fenotypes. Exam
ple

n. 2

The constraction
of the com

m
on system

.
X
G
EN
O
TYPE

Routine opera
tions

no doctor’sfault to be proved
N

on routine operations
d

octor’sfault to be proved

X
Fenotype

A
llthe countriesin w

hich
these

elem
entsare present…

…
..

…
.rega

rd
lessthe legalclassification

of the responsability
istortor 

contract, rega
rdlessthe kind

of action, regardlessthe prescription…
.



B
LO

C
K

C
H

AIN
 &

 R
EAL ESTATE

O
pportunities, lessons

&
 next steps

ELR
N W

O
R

K
SHO

P 01-06-2018, Tallinn

Jacques Vos, K
adaster
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Last year…

ELR
N w

orkshop, 2018 -Tallinn

Jacques Vos, K
adaster



“
“Land R

egistry and C
om

m
ercial R

egisters 
–

they will becom
e obsolete.” (Em

erce)

20170511 –
G

eneral Assem
bly, ELR

A (Brussels)



source: ft.com
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B
LO

C
K

C
H

AIN
 W

ILL B
R

IN
G

 …

•
IN

FO
R

M
ATIO

N
 SYM

M
ETR

Y

•
IM

M
U

TABILITY

•
TR

AN
SPAR

EN
C

Y

20170511 –
G

eneral Assem
bly, ELR

A (Brussels)



Land R
egisters

O
BJEC

T

SU
BJEC

T

R
IG

H
T 

IN
 R

EM
20170511 –

G
eneral Assem

bly, ELR
A (Brussels)



Land R
egisters

O
BJEC

T

SU
BJEC

T

R
IG

H
T 

IN
 R

EM

O
W

N
ER

SH
IP

U
SU

FR
U

C
T

BU
ILD

IN
G

 R
IG

H
T

ETC
…

20170511 –
G

eneral Assem
bly, ELR

A (Brussels)



Land R
egisters

O
BJEC

T

SU
BJEC

T

R
IG

H
T 

IN
 R

EM

O
W

N
ER

SH
IP

U
SU

FR
U

C
T

BU
ILD

IN
G

 R
IG

H
T

ETC
…

N
ATU

R
AL

LEG
AL PER

SO
N

 
LIM

ITATIO
N

S
ETC

…

20170511 –
G

eneral Assem
bly, ELR

A (Brussels)



Land R
egisters

O
BJEC

T

SU
BJEC

T

R
IG

H
T 

IN
 R

EM

O
W

N
ER

SH
IP

U
SU

FR
U

C
T

BU
ILD

IN
G

 R
IG

H
T

ETC
…

N
ATU

R
AL

LEG
AL PER

SO
N

 
LIM

ITATIO
N

S
ETC

…

H
O

U
SES

APPAR
TM

EN
T/ 

C
O

N
D

O
M

IN
IU

M
 

C
ABLES & PIPELIN

ES
ETC

…

20170511 –
G

eneral Assem
bly, ELR

A (Brussels)



Blockchain (1)
AR

C
H

IVE

R
EG

ISTR
ATIO

N

IN
FO

R
M

ATIO
N

Yes, hash/pointer

N
o, too com

plex

N
o, data retrieval

20170511 –
G

eneral Assem
bly, ELR

A (Brussels)



Blockchain (2)
G

enesis-block

G
overnance?

Sm
art contracts

W
ho? Q

uality-issue

D
AO

, indem
nity

C
ode =

law
= code

20170511 –
G

eneral Assem
bly, ELR

A (Brussels)



Blockchain (3)
Vendorlock-in?

Bitcoin-based?

C
om

plete?

W
ho ow

ns data

PoS & no PoW

N
o, data retrieval

20170511 –
G

eneral Assem
bly, ELR

A (Brussels)



Trust as a fairytale?
SEC

U
R

E D
ATA

IM
M

ATU
R

E

O
PEN

 & TR
AN

SPAR
AN

T

C
.I.A.?      D

.I.Y.?

PoW
?  PoS?  D

AO
?

Transparant: yes, open?

20170511 –
G

eneral Assem
bly, ELR

A (Brussels)



In Future?

SM
AR

T C
O

N
TR

AC
TS

VAR
IO

U
S IN

ITIATIVES

STAN
D

AR
D

IZATIO
N

N
ot all legal aspects

R
edundancy & privatization!

ISO
/TC

307, BIM
, etc.

20170511 –
G

eneral Assem
bly, ELR

A (Brussels)
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TR
U

STED
 TH

IR
D

 PA
R

TIES…
•

VALID
ATE TR

AN
SAC

TIO
N

S
•

G
U

ID
E A C

ER
TAIN

 PR
O

C
ES 

•
D

R
AFT C

O
N

TR
AC

TS
•

ID
EN

TIFY O
BJEC

TS & SU
BJEC

TS
•

AR
E AN

 IN
D

EPEN
D

AN
T W

ITN
ESS

•
PR

EVEN
T FR

AU
D

20170511 –
G

eneral Assem
bly, ELR

A (Brussels)



Typ hier uw
 

tekst
Typ hier uw

 
tekst

FR
A

C
TIO

N
AL O

W
N

ER
SH

IP

BR
IC

KLAN
D

BR
IC

KH
O

U
SE

BLO
Q

H
O

U
SE

ETC
.,

ETC
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This
year…

ELR
N

 w
orkshop, 2018 -Tallinn

Jacques Vos, K
adaster



‘B
LO

C
K

C
H

AIN
 W

ILL R
EPLAC

E EVERYB
O

D
Y’

-
R

EM
O

VE SLAC
K

 FR
O

M
 PR

O
C

ESSES

-
IN

C
R

EASE TR
AN

SPAR
EN

C
Y

-
IM

PR
O

VE PR
IVAC

Y

-
PR

EVEN
T FR

AU
D

-
A N

EW
 C

H
APTER

 FO
R

 A D
IG

ITAL IN
FR

A

 
STR

EAM
LIN

IN
G

 PR
O

C
ESSES

 
K

AD
ASTER

-O
N

-LIN
E

 
SELF-SO

VER
EIG

N
 ID

EN
TITY…

?

 
G

AR
B

AG
E IN

 …
 

 
PO

SSIB
LE W

H
AT W

AS N
O

T 
PO

SSIB
LE, TO

O
 C

O
M

PLEX O
R

 
TO

O
 EXPEN

SIVE



-
SC

ALIN
G

: (IN
TER

)N
ATIO

N
AL

-
STAN

D
AR

D
ISATIO

N
 (SEM

AN
TIC

S)

-
ID

EN
TIFIC

ATIO
N

-
AC

C
ESS &

 C
O

N
TR

O
L

-
G

O
VER

N
AN

C
E: Q

U
ALITY, R

U
LE O

F LAW
, EN

FO
R

C
EM

EN
T

-
TEC

H
N

O
LO

G
Y/ AR

C
H

ITEC
TU

R
E

-
SEC

U
R

ITY

‘B
LO

C
K

C
H

AIN
 W

ILL PER
H

APS
R

EPLAC
E EVERYB

O
D

Y’



-
O

N
LY PAR

T O
F TH

E SO
LU

TIO
N

:

A.
PR

O
C

ESS O
PTIM

ALISATIO
N

B
. 

O
R

G
AN

ISATIO
N

 FO
R

M

C
.

G
O

VER
N

AN
C

E

D
.

SEM
AN

TIC
S

‘B
LO

C
K

C
H

AIN
 W

ILL N
O

T R
EPLAC

E EVERYB
O

D
Y’



-
B

U
T:  C

R
ITIC

AL VIEW
 O

N
 O

W
N

 O
R

G
AN

ISATIO
N

 &
 R

O
LE

-
AN

D
: C

R
ITIC

AL VIEW
 O

N
 TH

E W
H

O
LE (R

EAL ESTATE) C
H

AIN

-
AN

D
:  STAN

D
AR

D
ISATIO

N
 IN

 SC
O

PE

-
D

IFFFIC
U

LT: 
‘ISLAN

D
S’ (SEC

TO
R

AL, N
ATIO

N
AL &

 IN
TER

N
ATIO

N
AL)

‘B
LO

C
K

C
H

AIN
 W

ILL R
EPLAC

E H
AR

D
LY AN

YB
O

D
Y’



W
H

Y IS B
LO

C
K

C
H

AIN
 IN

TER
ESTIN

G
?

-
M

U
LTIPLE O

W
N

ER
SH

IP

-
N

O
 N

ATU
R

AL (U
N

W
AN

TED
) C

EN
TR

AL AU
TH

O
R

ITY

-
R

ELIAB
LE EXC

H
AN

G
E O

F IN
FO

R
M

ATIO
N

-
EASY IN

TER
PR

ETAB
LE ( 

EASY TO
 AU

TO
M

ATE) R
U

LES

W
H

EN
 TO

 STAR
T W

ITH
 B

LO
C

K
C

H
AIN

?



-
O

TH
ER

 W
AYS O

F O
R

G
AN

ISIN
G

G
 &

 SH
AR

IN
G

 IN
FO

R
M

ATIO
N

-
U

N
IQ

U
E ID

 FO
R

 O
B

JEC
TS &

 SU
B

JEC
TS

-
(PO

SSIB
LE) C

H
AN

G
E O

F LEG
ISLATIO

N
 &

 PO
LIC

Y 

-
‘SH

AR
ED

 PR
IVATE D

ATA’ SO
LU

TIO
N

 
N

EW
 D

IG
ITAL IN

FR
ASTR

U
C

TU
R

E

W
H

AT ELSE D
O

 YO
U

 N
EED

?



TO
W

AR
D

S AN
 

IN
FR

ASTR
U

C
TU

R
E 

O
F SM

AR
T O

B
JEC

TS
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Vastgoed 
Linked

Data 
Platform

RE Broker

Bank

Appraisor

Leidsegracht82n, Amsterdam

Kadaster



FIR
ST TESTS: D

B
C

-PILO
TS

1ST R
EG

ISTR
ATIO

N
O

F A SH
IP



FIR
ST TESTS: 1ST PO

C
: R

EQ
U

EST PER
M

IT

A.
VALID

ATE AC
TU

ALITY O
F IN

FO
R

M
ATIO

N

B
. 

VER
IFY PR

O
VISIO

N
 B

Y SO
U

R
C

E (K
AD

ASTER
)

C
.

VER
IFY U

SE O
F IN

FO
 (B

Y U
SIN

G
 H

A
SH

ES) 

D
.

C
O

N
C

LU
SIO

N
: B

C
 IN

TER
ESTIN

G
, B

U
T C

O
O

PER
ATIO

N
 N

EED
ED
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FIR
ST TESTS: 2nd PO

C
: B

U
ILD

IN
G

 FILE

A.
D

EC
EN

TR
ALISED

 SO
LU

TIO
N

 FO
R

 B
U

ILD
IN

G
 FILE

B
. 

EVERYB
O

D
Y C

AN
 STAR

T A FILE AT AN
Y M

O
M

EN
T

C
.

B
C

 U
SED

 TO
 K

EEP TH
E STATU

S O
F D

O
C

U
M

EN
T/ D

ATA

D
.

VER
IFIC

ATIO
N

 M
ETH

O
D



30
|

EVER
YBO

D
Y C

AN
 STAR

T A FILE
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SO
LE AC

C
ESS BY AD

M
IN

ISTR
ATO

R
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AC
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1. TEC
H

N
O

LO
G

IC
AL D

EVELO
PM

EN
TS (2)

•
Linked

D
ata

•
M

akes
use

of ‘U
R

I`s
to

nam
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1445
date of construction

building address
can be found

in

‘30’
‘K

rankeledenstraat’
‘A

m
ersfoort’

S
ource: B

rattinga, et al



1445

e.g.: accom
m

odation/
0307010000507344

‘30’
‘K

rankeledenstraat’
‘A

m
ersfoort’

key register: house num
ber

key register: nam
e

key register: nam
e

key register: address
e.g.: num

ber denotation/
0307200000507343

key register: 
can be found

e.g.: public space/
0307300000306560

key register: in
e.g.: dom

icile/
1664

key register: building

e.g.: building/
030710000033388

key register: 
date of construction

P
R

E
FIX key register:http://bag.kadaster.nl/def#

P
R

E
FIX e.g.: 

http://bag.kadaster.nl/id/

S
ource: B

rattinga, et al
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1.-R
ationales

forregistration
–

T
he

R
oles

of
Land

R
egisters

A
greem

ent
and other
situations

related
to real 

property

R
E

G
IST

R
Y

 
SY

ST
E

M

C
E

R
TA

IN
T

Y
-

A
ccuracy

-
E

xistence
and priority

-
D

ue
diligence

costs

E
FFE

C
T

IV
E

N
E

SS
-

A
gainstthird

party
–

irrespective
of actual 

know
ledge

-
P

resum
ed

validity

T
R

A
N

SPA
R

E
N

C
Y
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R
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.-T
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R
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A
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A
T

IO
N

S
A

N
D

U
SE

S

A
S A

N
 IN

ST
R

U
M

E
N

T
A
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N

 A
R

C
H

IT
E

C
T

U
R

E

T
H

E
O

R
E

T
IC

A
L

FR
A

M
E

W
O

R
K

T
O

FA
C

E
T

E
C

H
N

O
LO

G
Y

A
PPLIC

A
T

IO
N

S.
T

he
C

ase
ofB

lockchain
asan

illustration
:

1.-
Is

then
B

lockchain
a

new
instrum

ent
enabling

a
m

ore
effective

perform
ance

of
sam

e
functions?

2.-Is
B

lockchain
a

new
instrum

entenabling
the

perform
ance

of
new

functions?

3.-Is
B

lockchain
a

new
architecture?

D
oes

itenable
to

perform
sam

e
functions?

4.-Is
B

lockchain
a

new
architecture

enabling
the

perform
ance

of
new

functions?
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Transactions

O
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Q
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om

ponents

A
.-T

he
R

oles
of

Technology
–

A
PPLIC

A
T

IO
N

S
A

N
D

U
SE

S
A

.1.-Technology
as

instrum
entin

transactions
–

PR
IO

R
D

IST
IN

C
T

IO
N

O
F

R
E

LE
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N
T

T
E

R
M

S
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D
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D
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aiuerhhgt
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N
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M
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R
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C
O
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U

M
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A
.1.-Technology

as
instrum

entin
transactions

–
PR

IO
R

D
IST

IN
C

T
IO

N
O

F
R

E
LE

VA
N

T
T

E
R

M
S

E
LE

C
T

R
O

N
IC

 
D

IG
ITA

L
AU

T
O

M
A

T
IC

U
se of electronic 

com
m

unications throughout 
the process 

Inform
ation codified, 

produced, transm
itted, and 

stored in digital m
edium

Perform
ance of tasks w

ithout 
hum

an intervention: 
program

m
ing of instructions



PR
IN

C
IPL

E
 O

F T
E

C
H

N
O

L
O

G
IC

A
L 

N
E

U
T

R
A

L
IT

Y
 

PR
IN

C
IPL

E
 O

F FU
N

C
T

IO
N

A
L 

E
Q

U
IVA

L
E

N
C

E

PR
IN

C
IPL

E
 O

F SY
ST

E
M

/A
R

C
H

IT
E

C
T

U
R

E
 

N
E

U
T

R
A

L
IT

Y

PR
IN

C
IPL

E
 O

F SY
ST

E
M

/A
R

C
H

IT
E

C
T

U
R

E
 

E
Q

U
IVA

L
E

N
C

E

A
.2.-

Technology
as

A
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N

D
IN

G
T

E
C

H
N

O
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A
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2.-E
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:D
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2.-E
lectronic

R
egistry

System
:D

efining
the

M
odel-FE

A
T

U
R

E
S

A
n

electronic
version

of R
egistry

a).
U

se
of

electronic
m

eans
and

digital
m

edium
forallprocesses:

-
R

egistration
-

Furtheram
endm

entand
cancellation

-
Search



2.-E
lectronic

R
egistry

System
:D

efining
the

M
odel-FE

A
T

U
R

E
S

A
n

active registry
m

odel: bilateral flow
of data

b).
R

egister
m

ay
interact

w
ith

registered
users

and
proactively

transm
it

relevant
notices

and
com

m
unications

(i.e.
expiration

date,detected
errors,etc)



2.-E
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R
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System
:D

efining
the

M
odel-FE

A
T

U
R

E
S

A
 registry

system
as a m

ultilateral platform

c).U
sers

participate
in

the
registry

and
interacteach

other

M
ultilateral

com
m

unications
are

enabled

A
ll

relevant
data

are
available

to
parties

on
the

sam
e

platform
s

A
ll

transactions
are

conducted
through

the
platform

B
uyer

Seller

B
ank

A
gents



2.-E
lectronic

R
egistry

System
:D

efining
the

M
odel-FE

A
T

U
R

E
S

A
 decentralized

registry?

X
).

M
ight

a
blockchain-based

registry
be

an
option?

Y
).

Is
blockchain

operation
com

patible
w

ith
legal

design
for

secured
transactions

register?

*
See

next
exam

ple
for

m
ixed

m
odels
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eorgia –
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bination

of descentralizaded
and centralized

schem
es
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3.-O
pportunities

of
a

TechnologicalE
cosystem

I.-U
nderstanding Technology as an Instrum

ent and as an A
rchitecture 

II.-A
ssessing R

oles
of R

egistries prior to Im
plem

enting Technological Solutions

III.-N
ew

 O
pportunities for R

egistry Legal D
esign and R

egistrar R
oles

-Registry as a Platform
 –

m
ultilateral interaction 

-Proactive Registry 
-A

utom
ation of Processes and Tasks

-D
ynam

ic Registrations –
U

pdated data 

IV.-R
egulatory approach and policy options:

-G
eneral enabling legal fram

ew
ork based on functional-equivalence principle

-Registry-specific legal rules setting out principles, legal design, and legal effects
* option 1: attributing legal effects to legal design
* option 2: attributing legal effects to reliability standards for technology 

-Second-level regulations defining processes, tasks, and outcom
es 
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“The m
ethodology of form

ants to define 
the attributes of concepts in the IM

O
LA

 
project”

Elena Ioriatti
Professor of Com

parative Law
and

Sara Giacom
ini 

PhD
Candidate, Com

parative law

Trento U
niversity, Faculty

of Law, Italy



The aim
of Com

parative Law

«Com
parative law

 islike
othersciences, in thatits

aim
m

ust be the acquisition
of know

ledge».

R.
SACCO

,
Legal

Form
ants.

A
dynam

ic
approach

to
com

parative
law

,
Am

erican
JournalofCom

parative
Law,Vol.39

N
o

1,
1991,p.4.



Com
parative law

 asa science 

Science

Know
ledge

M
ethodology



M
ethodology

The Factualapproach

R. Schlesinger (ed.) Form
ation of Contracts: A study 

of the Com
m

on Core of Legal System
s, 2-3 (1968). 

Donald
E.

Claudy,
Form

ation
of

Contracts
a

Study
of

the
Com

m
on

Core
of

LegalSystem
s,CornellLaw

Review,Volum
e

54
Issue

3
February

1969.



The Form
ants

•
R.SACCO

,Définitions
savantes

etdroitappliqué
dans

les
systèm

es
rom

anistes,
in

Revue
Internationalede

Droit
Com

paré,vol.17,n.4,1965,p.827
ss.

•
R.SACCO

,Les
buts

etles
m

éthodes
de

la
com

paraison
du

droit,
in

Rapports
nat.

italiens
au

IX
congrès

intern.
de

droitcom
p.1974.

•
R.

SACCO
,

Legal
Form

ants.
A

dynam
ic

approach
to

com
parative

law
,Am

erican
JournalofCom

parative
Law,

Vol.39
N

o
1,

1991.pp.1-34.



M
ethodology

Functionalism

Structuralism
↔

 The form
ants



The unity
of the legalsystem

«Itism
isleading

to speak
of «the legalrule» in 

force in a given
country asthough

there
w

ere
only

one
such

rule».

R.SACCO
,LegalForm

ants.A
dynam

ic
approach

to
com

parative
law

,Am
erican

JournalofCom
parative

Law,Vol.39
N

o
1,

1991,
p.21.



The unity
of the legalsystem

(?)

In
a

given
country

at
a

given
m

om
ent

the
rule

contained
in

the
constitution

or
in

legislation,
the

rule
form

ulated
by

scholars,
the

rule
declared

by
courts,

and
the

rule
actually

en
forced

by
courts,

often
haven’t

an
identical

contentand
are

nottherefore
the

sam
e.



The form
ants

Instead
of

speaking
of

"the
legal

rule"
of

a
country,w

e
m

ust
speak

instead
of

the
rules

of
constitutions,

legislatures,
courts,

and,
indeed,

ofthe
scholarsw

ho
form

ulate
legaldoctrine.



M
ethodology

The
Form

ants: 
groups

ofrules
sharing

the
sam

e
characteristics

(legislative,
case

law,
scholarly

opinions/legal
doctrine)

and
providing

answ
ers/solutions

to
a

specific
legal

m
atter/problem

.



Exam
ple

A
person

w
ho

beliveshim
selfto

be
heirdisposes

ofproperty
he

has
inherited

by
transaction

to
a

third
party

in
good

faith.

Isthe transaction
effective?

R. SACCO
, Legal Form

ants. A dynam
ic

approach
to com

parative law
, Am

erican 
Journal of Com

parative Law, Vol. 39 N
o 1,  1991. p. 23.



The form
ants

Italy
Legislation:  yes(art. 534 cc)   Case law

: yes      Legal 
doctrine: yes

Belgium
Legislation

: x                  Case law
: no               Legal

doctrine: no

France
Legislation: x                 Case law

: yes                     Legal 
doctrine: ?



The form
antsand the attributesof 

conceptsin EU
 law

 and atIM
O

LA II

O
ne

Supranational/com
m

on/uniform
definition

M
any

different
N

ational m
eanings



EU
 Term

inology
–

IM
O

LA Term
inology

•
IM

O
LA Term

inology: uniform
term

sexpressed
in a com

m
on language

(English).

•
EU

 Term
inology: uniform

term
sexpressed

in 
allthe officialnationallanguages(24 idiom

s).



EU
 Term

inology

N
eologism

s
(legalconcepts)

…
…

.“regulation”
–

“règelem
ent”-

“Verordung”
–

“regolam
ento”

–
…

…
…

…
…

…
…

…
..Inter-lingual synonym

s

W
AGN

ER, J.C. G
ÉM

AR, M
aterializing N

otions, Concepts and Language into Another 
Linguistic Fram

ew
ork,International Journal for the Sem

iotic of Law, 2013.



EU
 Term

inology

U
niform

legalm
eaning

is
reached

across
languages,

horizontally,
am

ong
these

neologism
s

(concepts)
and

through
the

form
of

their
linguistic/sem

antic
expression,but

regardlessthe
language

chosen.

J.G. TU
RI,Le droit linguistique

et les droits linguistiques, Les Chaiersde 
droit, Vol. 31, n. 2, 1990.



EU
 Term

inology
–

IM
O

LA Term
inology

The problem
sof the attributesof conceptsto 

uniform
definitionsare sim

ilar!



Exam
ple: the form

antsand the EU
 

concepts

Directive
2008/98/EC

of
the

European
Parliam

ent
and

ofthe
Councilof19

N
ovem

ber2008
on

w
aste

«possession»

Art.3
(definitions)“w

aste
holder”

m
eans

the
w

aste
producer

or
the

naturalor
legalperson

w
ho

is
in

possession
ofthe

w
aste.



The m
eta-concept

•
U

K                           IT                     DE                       FR                      N
L

↓
                            ↓

                      ↓
                       ↓

                     ↓
         ↓

 ↓
Possession           Possesso

Besitz
Possession        Bezit

•
Possesso

(ITA)/Bestiz(Austria)/Possession (France)…
..m

aterial control on 

the good w
ith anim

us dom
ini

•
Detenzione

(ITA)/Innehabung
(Austria)/ Détention

(France)…
…

…
…

 m
aterial 

control on the good w
ithout anim

us dom
ini



The m
eta –

conceptand the national
interpreter



The nationalform
ants

Italy (case law
)

Decision
ofthe

Tribunale
Am

m
inistrativo

Regionale
(29/01/2018)on

Directive
2008/98/EC.

“The
Italian

notion
of

“possesso”
and

“anim
us

possidendi”
is

not
applicable

as
the

cost
of

w
aste

provided
in

the
EU

directive
is

notgrounded
on

the
intention

of
the

holder/possessor
to

behave
as

an
ow

ner
(w

ith
anim

us
possidendi)buton

the
duty

of
care

ow
ed

by
him

”.



The nationalform
ants

Belgium
 (legislative form

ant)

•
Décret23/12/2011

relatifà
la

gestion
durable

de
cycles

de
m

atériaux
et

de
déchets

(transposition
de

la
Directive

2008/98/CE
du

Parlem
ent

européen
etdu

Conseildu
19

novem
bre

2008).

•
“The

possessor
is

also
the

person
w

ho
has

not
the

physicalpossession
of

the
w

aste”
(quin'ont

pasla
possession

physique
desdéchets).



The EU
 concept

U
K                           IT                     DE                       FR                      N

L
↓

                          ↓
                       ↓

                       ↓
                     ↓

Possession         Possesso
Besitz

Possession    Bezit

possession in EU
 law

 (Directive 2008/98/EC) : m
aterial control on the good w

ithout 
anim

us dom
ini

↑
 ↑

 ↑
 ↑

 ↑
 ↑

 ↑
 ↑

 ↑
 ↑

 ↑
 ↑

 ↑
 ↑

 ↑
 ↑

 ↑
 ↑

 ↑
 ↑

 ↑
 ↑

 ↑
 ↑

 

N
ational law

 and case law
 (form

ants) 

Prof.E. Ioriatti, The EU
 m

ultilingual legal system
: top dow

n or bottom
 up?, Faculty of Law

 and Governance, U
trecht U

niversity, 2018; 
Prof. E. Ioriatti, Legal form

ants and EU
 term

inology, General Congress of the Bar association, Trento, 2018. 



XXI General Congressof Com
parative 

Law
 (Fukuoka, July

2018)

U
niform

definitions
are

not
final(m

y
definition:

consolidated
legal

concepts
and

not
m

eta
–

concepts)
untilthey

haven’t
been

im
plem

ented
through

theirapplication
to

m
aterialfacts

atthe
nationallevel(nationalform

ants).



IM
O

LA N
ATIO

N
AL CO

N
CEPTS 

TEM
PLATE

Real servitude



Real servitudesin 
IM

O
LA  CO

N
CEPT

TEM
PLATE

Realservitudes
are

treated
as

lim
ited

property
right

and
alw

ays
placed

in
C

section,
irrespectively

oftheircontent.



The realservitude
in Italy

Article
1027

CivilCode:A
real(predial)servitude

is
a

burden
upon

a
land

(plot)for
the

benefit
of

another
land

(plot)
belonging

to
a

different
ow

ner.



The fundam
entalelem

ents

Italy

Therefore
a

realservitude
can

be
defined

“asthe
relationship

according
to

w
hich

Tizio,as
ow

ner
of

the
land

A,m
ust

tolerate
the

action
of

Caio,
asow

nerofthe
land

B”.



The fundam
entalelem

ents

Italy

•
1)

Tizio
m

ust
tolerate

not
as

such,
but

“because
he

isthe
ow

nerofland
A”.

•
2)Caio

can
actnotas

such,but“because
he

is
the

ow
nerofland

B”.



The fundam
entalelem

ents

In
Italy

the
servitudes

are
typicaland,as

allthe
other

real
rights,

belong
to

a
fixed

num
erus

clausus.

Furtherm
ore,transcription

in
the

land
registry

is
justified

by
the

effect
erga

om
nes

of
the

servitude.



The fundam
entalelem

ents

Italy

U
ntil2012,the

presence
of

both
the

dom
inant

and
the

servient
lands

(plots)
w

ere
necessary

elem
ents

forthe
creation

ofa
realservitude

and
foritstranscription

in
the

land
registry.



The legislative form
ant

Art2645-quaterItalian
CivilCode

N
eed

the
registration

in
public

records
allacts

ifthey
have

as
theirobjectrealestate,acts

and
contracts

ofprivate
law,even

unilateral,asw
ellasthe

agreem
ents

and
contracts

w
ith

w
hich

they
are

established
in

favorofthe
State,the

region,the
other

localpublic
bodies

or
bodies

carrying
out

a
service

of
public

interest,constraints
of

public
use

or
any

other
constraint

for
any

purpose
required

by
state

and
regional

regulations,
m

unicipalurban
tools

as
w

ellas
by

the
consequentterritorial

planning
toolsand

by
the

urban
conventionsrelated

to
them

.



The case law
 form

ant

The
rule

declared
by

courts,
and

the
rule

actually
enforced

by
courts

in
Italy

on
article

2645-quater
c.c.

leaded
the

tabular
praxis

to
register

the
servitudes

for
public

use
as

servitudes
in

favor
of

public
adm

inistrations
or

otherlegalentities.



The case law
 form

ant

Italy

Exam
ple:

a
servitude

for
public

use
in

favor
of

a
public

adm
inistration

(as
the

local
m

unicipality)
w

hich
allow

s
to

place
a

garbage
bin

in
the

property
ofTizio

(servientland/plot).

The
application

ofthis
practice

does
notrequire

the
existence

ofa
dom

inantland
(plot).



The tabular praxis

Italy

Before
2012

the
servitudes

for
public

use
w

ere
registered

on
the

servient
land

thanks
to

a
fiction

(inventing
a

fictional/theoreticaldom
inantland).

According
to

the
new

practice
instead

it
is

now
adays

possible
to

registera
servitude

forpublic
use

on
a

servient
land

w
ithout

the
identification

of
a

dom
inantland.



IM
O

LA N
ATIO

N
AL CO

N
CEPTS 

TEM
PLATE

RealServitudes
are

treated
as

lim
ited

property
rights

and
w

ill
alw

ays
be

placed
in

section
C,

regardlessoftheircontent.

The
servitude

forpublic
use

should
therefore

be
placed

in
section

C
of

the
Im

ola
Tem

plate,
as

according
to

Italian
law

it
can

be
qualified

as
a

realservitude
(yesorno

answ
er).



IM
O

LA N
ATIO

N
AL CO

N
CEPTS 

TEM
PLATE

Itfollow
sthatin

section
A

ofthe
Im

ola
Tem

plate
there

w
ould

be
no

m
ention

of
a

dom
inant

land/plot,asitm
ay

notexistunderItalian
law

.



IM
O

LA N
ATIO

N
AL CO

N
CEPTS 

TEM
PLATE Definitions 

The m
eta –

concept

Real servitudes

the definition im
plies the presence of a 

dom
inant and a servient land for the creation of 

a real servitude and for its transcription in the 
land registry



IM
O

LA N
ATIO

N
AL CO

N
CEPTS 

TEM
PLATE Definitions 

The concept

Real servitude: 

burden upon a piece of land for the benefit of another piece of land belonging to a different ow
ner.

burden upon a piece of land for the benefit of…
…

…

↑
 ↑

 ↑
 ↑

 ↑
 ↑

 ↑
 ↑

 ↑
 ↑

 ↑
 ↑

 ↑
 ↑

 ↑
 ↑

 ↑
 ↑

 ↑
 ↑

 ↑
 ↑

 ↑
 ↑

 

N
ational law

 and case law
 (form

ants)

Italy
France  

Spain
The N

etherlands …
…

…
and so on…

…

N
o 

?
?

?
dom

inant
land/plot



The form
ants

Tw
o

suggestions: 

•
Generaldefinitions

are
necessary,butthe

attributes
of

concepts
m

usttake
into

accountthe
nationalform

ants
as

com
ponents

of
the

definition
(and

not
sim

ply
as

linked
to

it),
regardless

the
sem

antic
aspect

of
the

definition.

•
Q

uestionnaires
are

necessary,
but

alongside
yes/no

answ
ers

the
nationalform

ants
m

ight
be

show
ed

so
as

to
give

dynam
icity

to
IM

O
LA

CO
N

CEPT
TEM

PLATE.



Blockchain, sm
art contracts, Internet 

of Things:
Land registration and the

data 
econom

y

Sjef van Erp



Blockchain, sm
art contracts

•
1. Introduction

•
2. W

hatare ‘sm
art contracts’?

•
3. W

hat is ‘distributed ledger technology’(‘DLT’, or ‘blockchain’)?
•

4. W
hat/w

ho are ‘oracles’?
•

5. W
ho

are ‘trusted
third

parties’ (‘TTP’)?
•

6. Does ArtificialIntelligence (‘AI’) play
a role?

•
7. W

hatis the
‘Internet of Things’ (‘IoT’)?

•
8. Legal fram

ew
ork

•
9. Do w

e stillneed
‘trusted

third
parties’?

•
10. O

bject/subject: a diffuse w
orld

•
11. Sum

m
ary and

conclusions



Blockchain, sm
art contracts

•
Digitalisation

of inform
ation

•
Interconnectivity

(Internet)
•

Collecting
data: big data and databases

•
Connecting

databases
•

Connecting
“nodes”

•
Self-executing

softw
are

•
Artificialintelligence



Blockchain, sm
art contracts

•
W

hat do you think
of these statem

ents?

-
You are no longera person, you are yourdata

-
You no longerexistw

hen you stop adding
data to 

Google’sservers
-

O
bjectsand subjects can no longerbe

clearly
separated



Blockchain, sm
art contracts

“The data they collect includes tracking w
here you are, w

hat applications you 
have installed, w

hen you use them
, w

hat you use them
 for, access to your 

w
ebcam

 and m
icrophone at any tim

e, your contacts, your em
ails, your 

calendar, your call history, the m
essages you send and receive, the files you 

dow
nload, the gam

es you play, your photos and videos, your m
usic, your 

search history, your brow
sing history, even w

hat radio stations you listen to.”

Dylan Curran: Are you ready? Here is all the data Facebook and Google have on you (The 
Guardian)



Blockchain, sm
art contracts



Blockchain, sm
art contracts

•
Tw

o
(or m

ore?) w
orlds:

-
IT and

law
 (Law

rence Lessig ‘code is law
’)

-
Standardised

(form
 based, and

yes/no) 
thinking  v. reflexive

thinking 
-

Youngerv. oldergeneration
-

Yes or no access to
the

Internet



Blockchain, sm
art contracts

•
N

ew
 developm

entsbuild
upon

existing
architecture:
-

Internet protocols: TCP/IP 
-

Blockchain: Exam
plesare Bitcoin, Ethereum

-
‘Decentralised

app’ (‘Dapp’) fram
ew

ork
(cf. m

ore traditional apps, such
as 

Gm
ail or U

ber) 
-

‘Dapp’ applicationsby
using

these apps



Blockchain, sm
art contracts



Blockchain, sm
art contracts



Blockchain, sm
art contracts

•
2. Sm

art contracts: N
ick Szabo

-
Self-executing

program
m

es
-

Exam
ple: insurance

againstflight delays


