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Abstract
The way comparative law methodology is handled by the variety of experiences of 
normative complexity around the world is, in itself, a stimulating and promising 
field of research. In particular, the “hybrid” character of the European Union legisla-
tion, being juridical and linguistic at the same time, remains the core of compara-
tive law studies, but the dynamic relationship between law and language is constan-
lty producing ever-changing scenarios, calling for combined scientific approaches. 
Along with comparative law, semiotics in particular has ensured the proper reading 
of the complex juridical and linguistic interconnections between the EU legislation 
and the national courts interpreting and applying them, thanks to its implicit dyna-
micity and ability to favor the visualization of the real normative semantic flow. By 
means of a case study, the opening of this “Pandora’s box” will demonstrate that, 
despite the lack of correspondence among EU categorical and conceptual structure, 
legal language, court enforcement and spirit of the people (social group), shared 
contexts of meanings within the EU and the national contexts are already flourishing 
and become visible when approached from a specifically comparative and semiot-
ics point of view, that’s to say as legal formants and as signs and meta-concepts.

Keyword Comparative law · EU legal language interpretation · Formants · 
Semiotics · Social semantic contract · Case study

1 Introduction

At the beginning of the last century, comparative law scholars moved their first steps 
in a positivistic environment, investigating mainly legislations, in search of similari-
ties among enacted norms.

Nowadays comparative law science is increasingly experiencing a shift towards 
fields of research that embrace normative plurality and interdisciplinarity. The 
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involvement of comparatists in more and more research fields—EU or national pro-
jects, study commissions, institutions—is on the ascendancy too, also as the  con-
sequence of a common understanding about the capacity of comparative law to 
combine its nature of legal science, searching for similarities and differences, with 
that of decodifying diversities in the new contexts in which the legal phenomenon 
manifests itself. In this regard, many expectations are placed on comparative law: as 
observed by Vivian Grosswald Curran “the more reconfigurations law undergoes in 
its dynamic interaction with a world in transition, the more comparative law is sup-
posed to become a process of decoding legal presences” [11: 6].

This never-ending mission, explicitly or implicitly assigned to comparative law, is 
somehow part of its nature. The process of comparison always implies differences, 
as, even when the outcomes of a research suggest similarities, the environment in 
which these data are gathered is of diversity. Thus, measuring similarities and dif-
ferences always presumes an encounter with contexts that are always “differently 
different”. In this regard, the foreignness in which comparative law scholars are 
immersed may greatly vary, dealing with data originated in formerly German pan-
dectist  environments, as well as with traditional African non-verbalized legal sys-
tems, whose norms connotations change as soon as they begin to acquire meaning.

Thus, also due to its nature, comparative law is nowadays perceived as the main 
“decoder” of the law in complex and dynamic legal environments: “mute law”, 
“global law”, “soft law”, and “multilingual law” are only a few examples of the new 
territories of comparative law analysis.

One of the consequences of the natural attitude of comparative law scholars of 
being attracted to and of investigating new contexts is that the playing field of the 
debate on the present and future of comparative law [5] is once more focusing on 
methodology [Recently see: 1, 10, 27, 39 ]. Differently from the past heated discus-
sions, in the last fifteen years attention has not been placed on the experimental and 
unsystematic use of the comparative law method [5], but on the need to define the 
methodological agenda of a science that if, on the one side, has definitely consoli-
dated its aims and connotations, on the other side is increasingly pushed to its lim-
its. At the two sides of this debate there is the idea that comparative law is by now 
definitely characterized by methodological pluralism [15]1 and, on the opposite, that 
there is no comparative law method at all.2 Between the two, we have the idea that it 

1 "Methodological pluralism manifests itself in two forms: first, as an issue that concerns the substance; 
second, as an issue concerning the nature of the methodology of comparative law. Consequently, it is 
important to speak of comparative law methods in the plural, since there simply is no single comparative 
law method" [15].
2 Even more extreme are the positions of methodological skepticism: “There are comparative lawyers 
who see comparative law as a science with its own separate sphere. Others call comparative law merely 
a method of study and research or even a technique. Some regard it both as a comparative method and a 
comparative science of law, or see in comparative law more than one of these aspects. It is immediately 
obvious that those who see comparative law as a method only do not tell us what that method is, leaving 
this issue unanswered or very vaguely covered, and those who think or feel that comparative law must be 
more than a mere method do not seem to agree on what this subject-matter is [28: 61].
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is the aim of the research and the research questions that determine the method [22: 
152 ff. See: 43].3

Needless to underline that the tensions regarding the methodological debate are 
positive signs of the vitality of a science. But at the same time, the current tendency 
to scrutinize the method should not be developed further alongside the idea that 
comparative law is flexible by nature, as if every time it is applied to a new context 
it becomes something new. Taking such a direction would lead comparative law into 
a state of disorientation, confusing its conceptual “apparatus” with its own identity 
as a legal science, turning the methodological perspective of the scientific efforts of 
comparative law into a search for legitimization.

In this contribution, one of the author’s suggestions is that the scientific identity 
of comparative law as an “intellectual activity with law as its object and comparison 
as its process” [45: 2] is still the anchor point of comparative law research, around 
which different methodological instruments can be implemented. This does not 
mean that comparative law studies can be carried out regardless of the cultural sys-
tem under analysis, as law necessarily includes non-legal data. Unless care is given 
to identifying properly the object of a comparative law inquiry – uncovering and 
acquiring knowledge about the law in its cultural setting – in any comparative law 
inquiry, comparative law faces the danger of being reduced to a mere method of jux-
taposition of data (norms), at worst even non-legal data (non-norms).

Within the scientific community, the interrelatedness between law and culture is 
a shared profile of comparative law investigation, as clearly observed by Eberle [8.: 
452- 453].

Law sits within a culture. Law both drives and is influenced by the culture of the 
home country. So we must look beneath the law as written formally in text. We need 
to excavate the underlying structure of law to understand better what the law really 
is and how it actually functions within a society. To do this, we need to explore the 
substructural forces that influence law. These can be things like religion, history, 
geography, morals, custom, philosophy or ideology, among other driving forces. 
Professor Bernhard Grossfeld and I have referred to these forces as “invisible pow-
ers.” Rodolfo Sacco terms these underlying influences “legal formants,” influences 
that help drive the formation of law.

Therefore, if assessing the role and methodology of comparative law means 
looking at the law, but also at how the law operates within a specific culture, the 
importance of looking beyond legal texts also means relying on the methods of other 
disciplines.

Nowadays there are more and more areas of the law the analysis of which implies 
going beyond its own strict norms description. A relevant example is the European 
Union multilingual law. Here, the capability of comparative law analysis to move 
“on the borders” of the law and to visualize its components under the surface of 
its concepts and wording is related to the culture-specific nature of EU legal con-
cepts, which depend on the European system of reference, but are made of inter-
related linguistic concepts detached from any national culture [25]. Being framed 

3 These positions are collectively denominated “contextual comparative law” by Kischel [22: 152 ff].
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and structured by multilingualism and, thus, by linguistic elements, EU law is an 
example of a complex legal system in which the methodological arsenal of compara-
tive law needs to be integrated, in order to visualize the linguistic structure of EU 
legal discourse.

Needless to say, in this “hybrid” character of EU legislation, being juridical and 
linguistic at the same time, the law remains the core of comparative law studies, 
but the dynamic relationship between law and language produces an ever-changing 
scenario, calling for combined scientific approaches [40. See also: 13].4 Responding 
to the above-mentioned research aim has implied the use of further methodological 
instruments, permitting to visualize the already ongoing process of shared concep-
tual meanings: along with comparative law, semiotics in particular has ensured a 
proper reading of the complex interconnections of legal language between the EU 
legislation and national practices. As we will see, one of the attempts of this article 
is to show that shared contexts of meanings within the EU and the national contexts 
become visible when approached from a specifically comparative point of view—as 
legal formants—and from a semiotics point of view—as signs.

2  Comparative Law and the EU Legal System

If observed from its origins, Europe is a work in progress, grounding its foundations 
in the solid tradition of its Member States, but at the same time gradually building 
its own legal and linguistic architecture [12].

In comparative law terms, the European Union is an interesting and original 
model, a phenomenon whose social, institutional and constitutional situation is con-
stantly evolving [20]. Thus, the analysis of this dynamic legal system is not new “on 
the radar” of comparative law [24]. At the time when comparative law scholars were 
mostly engaged in harmonization and unification enterprises, an example of the con-
tribution that comparative law gave to EU law studies was the search for common-
alities among the different legal systems, through different academic projects, some 
of them financially supported by the EU Commission [See: 23, 18].5 This sort of 
contractualized research is frequently transposed into studies qualified as “European 
private law”, and this idea of uncovering or creating common principles of Euro-
pean law still represents an important field of comparative law research on EU stud-
ies, at least in private law.

At the same time,  comparative law has always been a crucial tool to penetrate 
the EU architecture, also in public law. As it has been noted, the complexity of the 

5 See, for example, the project: “Principles of European Contract Law” [23]. Recently also see the 
“IMOLA projects”, regarding the promotion of the interoperability among immovable property registries 
in Europe: [18: p. 134 ff].

4 As noted by Squillini-Cinelli and Husa, “[d]escribing similarities and differences from the viewpoint 
of legal doctrine is rather about moving beyond the mere description and cataloguing of law(s)–norms–
towards a deeper understanding of various legal phenomena and of how societal normativities operate 
and interact with one another” [40].
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multi-level governance systems in the EU calls for significant efforts in comparative 
inquiries and interdisciplinary cooperation [4: 104].

Unsurprisingly, in this atmosphere, comparative law has shown the awareness and 
ability to reflect upon its own method and role [See, for example: 42]. In particu-
lar, a frequent query is “whether comparative research can document trends toward 
convergence or divergence between the European and national (or international/
supranational) legal systems, or between two and more national systems within the 
common European edifice” [4: 100–101]. In this regard, it was affirmed that the 
interdependence between the system (the EU) and its component parts (the Member 
States) makes it difficult to rely on the classical methods of comparative law, which 
have been shaped for the comparison of “discrete and independent municipal law 
systems” [6].

Resistance in applying traditional comparative law analysis to the European 
Union is also grounded on the idea that this would imply a legal system and its con-
ceptual structure being the result of the evolution of a legal tradition or of an origi-
nal overt choice of one or more legal traditions. Needless to point out that the EU is 
not a country, but an international organization having the completion of the Internal 
Market through harmonization as its main task. As a consequence, differently from 
the national taxonomies, EU legal norms and concepts are not the result of a layer-
ing of meanings, developed over time by legal traditions and values of reference [9].

Indeed, the tension between the institutional duty of enacting the harmonized leg-
islation in all the official national languages6 and the technical difficulties of translat-
ing the legal concepts and norms has been managed through an autonomous ‘dic-
tionary’ in which EU law is mainly expressed through the creation of neologisms 
and calques. When formulating EU legislation, particularly in the area of private 
law, the EU legislature often creates new words, detached from any national mean-
ing and not rooted in a previous legal culture, but intended to have a “European 
autonomous meaning” [16].

Thus, the “transplant” of an EU norm wording in the national setting does not 
automatically entail that this EU specific meaning—or the common meaning under-
lying national law harmonization—is also transferred.

In this regard, on the one side, studies have analyzed the situations in which mul-
tilingualism obscures some of the components of EU citizenship rights, by margin-
alizing and excluding them from the semantic borders of EU law [17].

On the other side, tensions between multilingualism and effective harmonization 
of EU law in the national contexts seem to coexist with a process of cultural adapta-
tion to EU law by national courts applying EU law and by legislators transposing it. 
As we will see, the interrelation between EU legislation and the normative forces 
grounding the practices of law in Europe is slowly producing common contexts as 
regards the meanings of EU concepts: in Europe, courts interpreting and applying 
EU concepts and national legislators transposing or translating directives seem to 

6 Art. 290 and 314 of the Treaty establishing the European Community and Regulation no. 1 dated 15 
April 1958 establishing the European Economic Community’s linguistic system, O.J. no. 17 6 October 
1958.
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have developed the capacity to assign a common European meaning to EU concepts, 
regardless of the distance from their own national legal culture [19].

An example of common contexts of meanings of EU legal concepts is the out-
come of the research presented in this article, as the result of the application of a tra-
ditional comparative methodological approach—the theory of the legal formants—
to the complex context of the EU private law system. One of the theses addressed 
is that, notwithstanding all the new challenges, comparative law has not shifted its 
attention from uncovering the differences and similarities among new legal systems, 
nor from relying on its original methodology.

In this regard, the EU and its hybrid normative character of law and language is 
the ideal context in which the potential of traditional comparative law method can 
reach interesting results. It is thanks to its familiar instruments, developed through 
the transposition of concepts from and to foreign legal systems, that comparative 
law remains of crucial importance also to identify EU legal rules (norms) in this 
new and complex environment.

EU law is precisely one of the fields where comparative law could become the 
legal science with the greatest potential in the interpretation of legal choices today, 
because its methodology is flexible by nature, needing to adapt, today as in the 
past, to new and constantly changing situations [11]: as expressed in each national 
legal language, EU law is intrinsically destined to become more than the sum of its 
parts, namely the single linguistic version, and to develop a unique, supranational 
and authentic meaning of its legal concepts. Here comparative law can definitely be 
effective in decoding “the” European meaning, allowing for a deeper understanding 
of the ways in which EU law is expressed beyond the single language version. This 
is definitely relevant in order to prevent EU legal language from becoming a barrier, 
rather than a means of interpretation, to the application of harmonized law at the 
national level [17].

Thus, uncovering “the legal rule” (norm) is one of the targets of comparative law 
research at the national, European as well as supranational level. However, because 
of comparative law’s implicit connection to language, an indirect effect of the norm 
decoding process is also the attribution of significance to single EU concepts, which 
by nature are destined to acquire meanings that go beyond the national borders.

3  EU Legal Language and the Member States: Opening Pandora’s 
Box

In this framework, attention is nowadays given to themes that are relevant, if not 
crucial, for comparative law studies on the EU legal systems. The legal effectiveness 
of EU law in the Member States is a research field of especially growing impor-
tance, with particular attention on the impact that the wording of EU norms has on 
the national legal systems, in terms of meanings and effects.

The debate regarding the problems surrounding the meaning of EU concepts in 
the Member States is rather recent [See: 7, 29, 34, 36, 37, 38, 41] and dates back 
to the last twenty years. The previous  lack of attention was probably caused by 
the acritical mental attitude of national jurists towards multilingualism, which was 
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simply perceived as a linguistic regime rather than the normative core of the EU 
legal system that actually is. What went initially unnoticed is that the formulation 
of norms and concepts of EU law in all the official languages and the institutional 
feature of the EU multilingual legal system—grounded on the positivistic structure 
of a system of norms enacted in Brussels, to be interpreted and applied by national 
courts and enforced by national legislators—incapsulates the systems of legislative 
concepts in a sort of vertical hierarchical relationship between the EU and the Mem-
ber States. This normative and linguistic structure gave rise to a sort of “magic box 
effect”, a widespread attitude among jurists and researchers of taking for granted the 
established and unquestioned correspondence among EU categorical and conceptual 
structure, legal language, court enforcement and spirit of the people (social group).

Such correspondence would presume a taxonomy relying on an already defined 
semantic basis and consequently on an objectivity that, in the case of EU legal lan-
guage, is not originally present: it is rather clear that the EU legal language comes 
into existence at the very moment the norm is elaborated by the legislator. Thus, the 
semantic coordinates necessary to link a legal concept to a specific normative mes-
sage are previously not there.

In brief, the EU language is the result of an artificial, a priori choice. Given this, 
the question is: if EU law cannot rely on a semantic substrate, what can it rely on?

It is a common belief that the EU institutional conceptual structure relies on 
translation. This is true, as long as one admits that EU translation is not only a lin-
guistic transposition activity – that in its real nature is supposed to transfer choices, 
values and semantic meanings of each national language into a common one – but 
it is the engine of the mechanism aimed at turning EU law into a new European 
legal language. This language is artificially constructed at the supranational level 
and expected to overcome all diversities by incapsulating them into new EU con-
cepts—namely neologisms—in a sort of semantic meaning imposed from above, but 
common to all Member States [19]. The real result is an objectivization of empty 
concepts, abstractly created, and legal translation, at the end of the day, which is 
instrumental to this project, is legitimized by the choice of the multilingual regime 
provided by Regulation no. 1, 1958.7

Thus, multilingualism is an element of legitimation of the EU legal system and 
not, as it should be, a synonymous of the multicultural transposition of cultures and 
values into a uniform semantic substrate. In this view, it is the fidelity to the cat-
egorical/conceptual structure of positive legal language that should assure the cor-
respondence between the interpretation and implementation of law’s provisions and 
the will of the people, thus implemented in a inexistent semantic social contract 
[38]. However, at the EU level a semantic social correspondence, implying a sta-
ble social and cultural context, does not exist, as the EU Member States are clearly 

7 EEC Council: Regulation No 1, 15 April 1958, determining the languages to be used by the European 
Economic Community, Official Journal 017, 06/10/1958 P. 0385–0386.
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characterized by social and cultural richness and by an implicit dynamism, in some 
cases provoked by the very fact of belonging to the EU.8

Furthermore, the implicit ambition of the EU legislator to enact norms capable 
of regulating everything, as well as the future, is also challenged by the indisputable 
fact that legal language must necessarily include semantic change. As Mario Ricca 
has observed, “[w]ords, as well as all symbols, are rather means involved in the 
unfolding of life. This also implies that the words (or verbal statements) condition 
of truthfulness should be considered to be constitutively incomplete, pending and in 
waiting for updates because truth (as Peirce would say) lies in the future, exactly as 
the meaning of phenomenal reality” [30, 31].

Here the equivalence between uniform legal language and semantic change risks 
turning into an oxymoron: it was Rodolfo Sacco, one of the founders of comparative 
law in Italy, to uncover in his early studies how uniformity and normative pluralism 
are incompatible, as the margin of elasticity of a norm decreases progressively the 
more the area within which the norm is supposed to remain identical is extended 
[32].

4  Common Contexts of Meaning in the European Legal Setting

As already pointed out, recent studies on multilingual EU law are attracting more 
and more interest to this field of research. Nevertheless, the tendency to keep the 
focus of attention at the EU level, mainly analyzing the environment of multilin-
gual legislation or the judicial reasoning and case law of the Court of Justice of the 
European Union [see 19: 312 ff.] has not disclosed the lack of referential correlation 
between EU legal language and social fact, as well as the self-referentiality of the 
EU norm. Thus, the role of the national practices in the Member States and their 
contribution in the effective enforcement of EU law went mostly unremarked.

It is the author’s opinion that constructive analysis should be founded on a deep 
knowledge of this national realities. As we will see, at the national level, the obser-
vations of court decisions interpreting and applying EU legislation, as well as leg-
islations transposing or translating EU laws of different legal systems, demonstrates 
that shared semantic contexts of meaning of EU law legal concepts are already flour-
ishing in the European legal setting, and they might also have a natural tendency to 
uniformity.

Even such contexts of meaning are not the object of analysis yet, this contribu-
tion’s aim is to demonstrate that they are real and simply need to be visualized in 
their dynamicity [14].9

This should not be surprising, as even if the EU concepts, norms and texts are of 
a rather recent composition, the EU area is characterized by a certain homogeneity 
from a cultural point of view and the jurist’s knowledge is often supported, even 
implicitly [16], by similar conceptions [35: 1].

9 Husa noted that tracing how law travels is also part of what comparative law scholarship is about [15].

8 Paradoxically, we may suppose that nothing would change if all EU Member States used the same 
national language, as this “top down” uniformization is however based on an alleged, but not existing 
homogeneous semantic cultural and social context.
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Paying more attention to the national context is also crucial in order to pursue 
the very first aim of comparative law research, i.e., knowledge. To avoid getting lost 
in abstraction, empirical knowledge is an especially relevant part of the analysis, 
as the data on which this research is based are the legal rules (norms) elaborated in 
the individual national legal systems by courts and legislators: in other words, the 
formants.

Responding to this research direction implies the use of dynamic methodological 
instruments that allow to visualize this already ongoing process: semiotics and com-
parative law, in particular, ensure a proper reading of the complex interconnections 
of legal language among EU and national formants.

The attempt is to show that these contexts of meanings become visible only 
when approached from a specifically comparative—as legal formants—and semiot-
ics point of view—as signs and meta-concepts. Semiotics and comparative law do 
ensure a proper reading of the complex legal language interconnection between the 
EU legislator and the national judges, thanks to their implicit dynamicity, but also 
their ability to favor the visualization of the real semantic flow.

This phenomenon is worthy of attention as, in its own dynamicity, it might 
stabilize a genuine process of meaning elaboration on EU concepts, not imposed 
top down at the beginning of the normative process on the basis of a non-existent 
semantic substratum, but to be found bottom up at the end of the normative circle, 
i.e., at the national level.

5  The Theory of the Legal Formants: A Traditional Comparative Law 
Methodology

As already mentioned, the Founding Fathers of comparative law took their first steps 
in a world in which they were expected to maintain a scientific posture and investi-
gate legislation from the inside, with no room for pluralism in their agenda.

In the’50 s this panorama was disrupted by one of the methods of comparative 
law analysis elaborated by Rodolfo Sacco, the “theory of the legal formants”.

The formants—a term borrowed from phonetics—are the components of a legal 
system; norms formulated by the legislator, decided by the courts, and elaborated in 
scholarly works with regard to a specific legal matter [33].

This method moves from the premise that legal systems are not “monolithic”, 
but dynamic and structured by various components—formants—often in competi-
tion with one another. Unlike the traditional and positivist approach, which identi-
fies legal norms only as a product of the official sources of the law of a given legal 
system, comparative law presupposes the existence of a plurality of other legal rules 
(norms) and institutions. Formants are norms, and so active and dynamic compo-
nents of each legal system, contributing to its actual features. As observed by Sacco, 
“the comparative method is the opposite of dogmatic. It is founded upon the actual 
observation of the components at work in a given legal system, after having identi-
fied these elements [35: 25]”.

The institutional structure of the EU attributes jurisdiction on EU law to national 
courts, as well as the duty to transpose directives and to draft EU secondary law in 
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a national version (regulations) to national legislators. Thus, national case law inter-
preting and applying EU law, legislation transposing EU directives, are components 
of EU law [see, for example 2: 3], and so formants, hence components of the EU 
legal system. On an institutional basis, this is a natural consequence of the role that 
the same EU form of government has attributed to national courts, as the interpret-
ers of EU law in the Member States, as well to national legislators, with regard to 
transposition and translation of Eu law.

It is precisely the interpretation of the courts or the transposition of EU norms 
by national legislators that contributes to identifying and determining the develop-
ment and consolidation of EU concepts, as shared contexts of meanings, common to 
several national EU legal systems, being the result of a common European culture. 
Below the surface of the EU legal language there are rules incapsulated into latent 
linguistic patterns, that are more permanent than visible; uncovering these formants 
might be the key to understanding more about the nature of EU legal discourse. In 
this regard, comparative law science is equipped with the ideal tools to disclose 
these formants, as it is interested in what is real: its traditional method, founded 
upon analytical reasoning, examines the way in which the law is applied, and meas-
ures the distance from the abstract definitions and the operational rules in the differ-
ent legal systems.

6  Semiotics and the Construction of the Meta‑Concept

As already noted, suggesting an interdisciplinary approach means relying on meth-
ods of sciences other than comparative law–semiotics, in this case–in order to ana-
lyze the specific features of EU legal language.

In this regard, a useful observation point to study the relationship between the 
legal language of the European legislator (EU legislative formant) and the legal 
language of national courts (national case law formant), as well as that of legisla-
tors transposing EU law (national legislative formant), is the semiotic concept of 
meta-language.

Here, the branch of semiotics dealing with the language of the law is an effective 
instrument to analyze different levels of a law discourse, particularly with regard to 
the concept of “meta-language”, also described as “a (legal) language speaking of 
another legal language”. [21: 179 ff.]

From the semiotic angle, EU law colui be observed as a meta-language, since the 
norms of the Treaties prescribe part of the content of secondary legislation (direc-
tive and regulations in particular)  in linguistic semantic terms. Secondary legisla-
tion, in turn, prescribes part of the content of last level norms: court decisions or 
content of the national legislation norms, transposing directives.

Thus, the qualification of EU secondary law as a meta-language is a useful con-
ceptual tool to frame EU norms as a linguistic formulation to be completed by a 
second level of norms at the national level. This semantic exteriorization of EU leg-
islation highlights the role of the national formants in attributing meaning to EU 
neologisms.
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From this point of observation provided by the meta-language conceptual tool, 
EU directives and regulations are linguistic formulations—composed by meta-
norms and meta-concepts—prescribing a specific juridical content that has to be 
completed by a second level of norms or concepts: those enacted (national legisla-
tion transposing EU law) or formulated (national case law) at the national level.

Furthermore, in semiotics, which is the study of signs, EU law is also studied as 
a signs system and a horizontal meta-juridical law. From this perspective, EU legal 
terms form a horizontal system of linguistic signs, in which each one formally and 
ideally bears the same legal concept as containing an inter-lingual synonym. This 
approach favours an overall and neutral observation of EU legal language, free from 
the technical details and legal meanings that are inevitably present in each language 
version. Along with the mental framework produced by the idea of EU law being 

Table 1  The national concept in some EU Member States

Table 2  The EU meta-concept

Table 3  The consolidated EU concept
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composed by interrelated linguistic signs the observation of the outcome of national 
application, interpretation and transposition of EU law as signs is a semantic exte-
riorization of EU law highlighting the role of the national formants in attributing 
meaning to EU neologisms.

To avoid getting lost in abstraction, a case study is briefly presented.

7  A Case Study

The following case study is meant to visualize the theory presented above on an 
abstract level. The suggested empirical analysis focuses on a legal concept of the EU 
Framework Directive 2008/98 on waste, enacted as part of the EU action towards 
environment protection. The recent version (2018) of the Framework Directive 
(hereinafter “Directive on Waste”) is particularly worthy of attention since the defi-
nition of art. 3, no. 6, deals with the concept of “possession,”10 an abstract, relevant 
concept in the private law of the Member States.

The following tables serve as a token outline to assemble and visualize the data 
of different legal systems with regard to how “possession” is regulated in some 
national legislations (Table 1) and in art. 3 of the Directive on Waste (Tables 2 and 
3).

Table  1 lists the national concepts corresponding to the word “possession” in 
some EU Member States.

In all these legal systems, with the sole exception of Germany, private law distin-
guishes between “possession” and “holding/detention”.11 In particular, the concepts of 
“Besitz” (Austria), “possesso” (Italy), “влaдeниe” (Bulgaria), and “possession” (Bel-
gium and France) mean “material control on a good/property with animus domini”.

Differently, the meaning of the concepts of “Innehabung” (Austria), “detenzione” 
(Italy), “дъpжaнe” (Bulgaria), “détention” (Belgium and France) is “material con-
trol on the good without animus domini”.

In Germany, unlike in Austria [32: 11–12], the word “Besitz” does not include 
the requirement of animus domini.12 Furthermore, German law has not adopted 
a general distinction between possession and holding/detention. The wide notion of 
Besitz covers both the situation in which the possessor holds the good for himself 

10 Please note that in this case study the English version of the Directive on Waste is used, but not the 
concept of “possession” of the English legal systems: due to the consequences of Brexit and the fact that 
the United Kingdom is not part of the European Union anymore, the English legal system is not included 
in this exercise. As a consequence, the word “possession” is meant to be intended as A) the word present 
in the Directive on Waste, art. 3: definition, point 6; B) the word in the language of this article referring 
to the other definitions.
11 The distinction is regulated in the civil codes of Austria, Belgium, France, and Italy; in legislation in 
Bulgaria: Ownership Act, 1951 and amendments (Last amendments: February 2020).
12 § 854 BGB Acquisition of Possession. (1) Possession of a thing is acquired by obtaining actual con-
trol over the thing.
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(Eigenbesitz) and the situation in which a person holds a good (property) for another 
(Fremdbesitz) [26: 45],13 hence regardless of the animus domini requirement.

The analysis calls for an exploration of the key notion of “possession” in the 
Directive on Waste.

Let us therefore discuss the key concept of “possession” in art. 3, no. 6. That 
concept is necessary since it is used in the definition of “waste holder.” Here is the 
English version: “Art. 3 Definition, no. 6. ‘waste holder’ means the waste producer 
or the natural or legal person who is in possession of the waste.”

Languages take different approaches. For example, French relies on the word 
“possession”,14 German on the word “Besitz”,15 while Italian relies on the word 
“possesso”.16 Only Bulgarian goes in a different direction,17 as we will see below.

All the official language versions of the Member States under analysis have cho-
sen to rely on the same word used in their national systems to qualify the key con-
cept of “possession”, with the only exception of Bulgarian.

The EU meta-concept returns to the main stage at this point. Notwithstanding 
almost all of the language versions, when qualifying the key concept on the national 
word in the Directive on Waste, rely on the word "possession"  it is important to 
remember that these words are, at the same time, EU meta-concepts and neologisms, 
which bear an autonomous European meaning. It is well known that norms are not 
always strictly linked to their language expression, as different operative rules can 
be found in the formants, regardless of whether the formal definitions are similar.

In the case under analysis, it was up to the national formants to uncover the 
autonomous European meaning.

In Italy, the decision of an Administrative court18(2018), ruling on the meaning 
of the key concept of “possesso” in the Italian version of the Directive on Waste, 
established as follows: “The Italian notion of ‘possesso’ and ‘animus possidendi’ is 
not applicable since the cost of waste provided in the EU directive is not grounded 
on the intention of the holder/possessor to behave as an owner (with animus pos-
sidendi), but on the duty of care owed by him.”19 According to the Italian courts, 
the European concept of “possesso,” differently from the Italian synonym, does not 

18 Tribunale Amministrativo Regionale Brescia (Regional Administrative Court, Brescia), 29/01/2018.
19 Idem.

13 Furthermore, the distinction between Innehabung and Bezits in German Law may be derived from a 
comparison of § 872 with § 854. § 872 provides that a person is called a proprietary possessor (Eigen-
besitzer) if he possesses the thing as belonging to him, therefore with an animus rem sibi habendi. From 
this provision it can be inferred that the intention with which a person holds physical control is of sig-
nificance. Case law contends for a very general animus possidendi, which as a rule needs not be further 
specified and will be presumed to exist and the majority of the legal doctrine demands an indication of 
the intention to acquire possession (Besitzbegründungswillen). [26: 45, 46].
14 «détenteur de déchets»: le producteur des déchets ou la personne physique ou morale qui a les déchets 
en sa possession.
15 „Abfallbesitzer “ den Erzeuger der Abfälle oder die natürliche oder juristische Person, in deren Besitz 
sich die Abfälle befinden.
16 «detentore di rifiuti» il produttore dei rifiuti o la persona fisica o giuridica che ne è in possesso.
17 „пpитeжaтeл нa oтпaдъци “ e пpичинитeлят нa oтпaдъци или физичecкoтo или юpидичecкoтo 
лицe, кoeтo имa фaктичecкa влacт въpxy oтпaдъцитe.
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require the presence of the animus domini, but simply a material control on the good 
(waste).

Let us try to add other formants to the same exercise.
In Belgium, the national decree transposing the Directive on Waste provides that 

“the possessor is also the person who has not the physical possession of the waste” 
(qui n’ont pas la possession physique des déchets).

In Bulgaria the same norm of the Directive on Waste was formulated in a way 
that excluded the animus possidendi requirement to be qualified as a “waste holder”: 
“waste holder” means the producer of the waste or the natural or legal person having 
actual power over the waste.20

The results of this exercise invite for further reflection. As noted above, the Ital-
ian decision, the Belgian legislation transposing the Directive on Waste and the Bul-
garian version of that directive attribute a meaning to the word “possession” that is 
different from the one given to the same word at the national level. In particular, in 
these versions the concept of “possession” does not presume the animus domini in 
the intention of the person having material control on the waste. Furthermore, in this 
example, the Belgian decree as well as the Bulgarian version confirm the same EU 
meaning as the Italian case law formant.

As noted above, national case law seems to be more than active in EU mean-
ing construction. Yet, something more should be highlighted: this exercise demon-
strates (Table 3) that EU meta-concepts acquire meaning once they are included into 
the judicial, hermeneutical process, and turn into final, consolidated concepts after 
being interpreted, applied, and qualified by court decisions. Other national formants 
(e.g., national legislation transposing EU law) also contribute to this process of con-
solidation. For instance, the Belgian decree transposing the Directive on Waste leads 
to the same results. The fact that the Bulgarian version of the Directive adopted the 
phrase “material control in general” from the very beginning, regardless of other 
language versions, is another aspect worthy of attention.

This example shows that the qualification of the concept of “possession” in the 
Directive on Waste as an “EU meta – concept” and the interpretation according to 
the EU legislative intent by the national formants lead to qualify the EU “posses-
sion” as a “material control on the good regardless of animus domini”. As a con-
sequence, the consolidated EU concept of “possesso, possessions, Besitz” in the 
Directive on Waste means “material control on the good in general”.

Further research is required21 but, in the author’s opinion, the observation of the 
national formants might contribute to the meaning of EU meta-concepts and to their 
consolidation as EU autonomous concepts.

20 Emphasis added. Unofficial translation. The official text reads in Bulgarian: „пpитeжaтeл нa 
oтпaдъци “e пpичинитeлят нa oтпaдъци или физичecкoтo или юpидичecкoтo лицe, кoeтo имa 
фaктичecкa влacт въpxy oтпaдъцитe.
21 The Austrian and the German legal systems are of particular interest. As already noted, with regard to 
the regulation of “Besitz,” from a linguistic point of view the term is the same as the Austrian one. How-
ever, as the BGB does not prescribe the animus domini, the legislative formant is different, but case law 
and scholarly opinions are aligned to the Austrian solution. As the EU legal language of Germany is the 
same as that of Austria in the Directive on Waste (i.e., “Besitz”), research will be carried out in order to 
verify how that meta-concept is turned into a consolidated German and Austrian EU concept.
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8  Conclusion

With regards to multilingualism, the European Union is an iconic legal system and, 
in comparative law terms, a model.

Visualizing and cultivating a deep understanding of the process which stands 
beyond its formal and declamatory multilingual conceptual structure is a step 
towards the consolidation of the EU as a legal system. This is particularly important, 
also because of the recent international vicissitudes that are making the European 
Union central and visible in the construction of a globalized legal order. A criti-
cal exploration of the prevailing meanings underlying the EU formal legal discourse 
might demonstrate how EU law is – as it should be – more than the law of the Euro-
pean Union. All across Europe, different national cultures seem to have developed 
their own interpretation of EU concepts, which, at least in the case of the harmo-
nized concept of “possession”, proved to be common.

This critical analysis presumes a conception of EU law as hybrid in nature, both 
juridical and linguistic, thus requiring the use of methodologies of different dis-
ciplines in a research that goes beyond the strictly juridical substance of EU law. 
When EU terminology is qualified as composed by “meta-concepts”, multilingual-
ism may reveal itself – beyond a formal linguistic regime – as a catalyst of the vari-
ous cultural instances, which survive at the national level, notwithstanding the pres-
ence of a homogeneous taxonomy imposed at the supranational one.

In this mission, national jurists have proved to be the forces from which the genu-
ine semantic and juridical coordinates of a common and shared EU law could gradu-
ally emerge: this is proved by the fact that national courts and legislators seem to 
have developed the right awareness, the flexibility and the capacity not only to qual-
ify EU concepts as autonomous, regardless of the distance from their own national 
legal culture, but also to interpret them knowing they are contributing to ascribing a 
meaning to EU law and thus, indirectly, to a global conceptual setting.

As observed by Brandt [3:19 ff], there are human categories that identify their 
members as global citizens or global artists on the basis of what they do and not 
who they are, since a sign capable of identifying these qualities does not yet exist. 
Similarly, the “global jurist” is often identified in a naïve, market-oriented way, as a 
professional able to practice law in different countries.

After this research, the author is convinced that global jurists, even if they act 
locally, are those able to remain hermeneutically and cognitively open to seman-
tic plasticity and to a pluralistically responsive understanding of dynamic categories 
with an attitude to change.
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